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two specimens of blood, a saliva sample, a right
thumbprint and a full palmprint of each hand. So there
are a substantial number of requirements that must be
filled out.

We do apologize for having only one set. If the
Department of Finance would like to see those and to
circulate to your Commission. And I'm here to respond to
your questions.

Thank you.

CHAIR PORINI: Questions from Members?

Okay, then we'll go ahead.

MR. STEELY: Good morning.

First off, a little background.

CHAIR PORINI: You need to speak directly into
the microphone.

MR. STEELY: I'm sorry.

A little background on my career. I first
started with Tuolumne County sheriff's office right out
of college in 1971. I have worked in every section of
the Sheriff's Department, and have been the Supervisor of
the Civil Records-Coroner section for the last 15 years.
I'm the senior lieutenant with the Sheriff's Department
and third in command of the Sheriff'é Department at this
time.

Talking about the sex registrants prior to the
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1996 law change and the 290 registrant, the Tuolumne
County Sheriff's office had approximately 12 to 20
registrants at any one time in our files. At that time,
the files consisted of mainly just registered sex
offenders that were child molesters.

When the law changed in '96 with an emergency
legislation that went into effect, which meant that
within about three months I had to write a policy
covering the full extent of the new Megan's Law, as it is
known, when Megan Kanka was killed in 1994.

The registration requirements on that section
extended our job and our regquirements. The person no
longer, after release -- even though he might have
preregistered in our jail, the jail or the State has
three days in which to send that to the law enforcement
dgency,zwhere that person is likely to live, and to the
state.

Upon entering our county, whether right from
prison, then they have 5 days in which to come in and
register to us. Prior to that, it was 14 days, and then
that was changed to 10 days. So they've shortened the
time limit extensively on that.

Also, when that law changed, we had to notify
all the sex offenders within our jurisdiction of that

change, and we had to do that in writing, we had to send
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them a letter advising them they had to annually register
within five days, which was another change from ten to
five days.

The extension on that was that we had a
different classification of registrants. Our
registration went up to 115 registered sex offenders in
our county, 5 of which are "high risk" and only 3 of
which are "other." The "other" sex offenders are
exhibitionist stuff, which means that we cannot publicly
release any of their information.

The biggest change, as far as law enforcement
was concerned on the registration end of it, was that all
these people became then subject to public release of
their information to people at risk. In other words,
juveniles or women, that was risk under the rape -- under
260 section of the Penal Code.

The classification of "high risk" was the same
classification as the "serious," the only difference was,
when they added all the different sections, now that it's
covered under that, which is quite extensive if you look
at the 290 section, it covers everything from kidnapping
with intent to commit a sexual act, to fondling juveniles
or minors, to rape -- forcible rape, murder with intent
to rape. Those were all serious sex offenders. This was

raised also to the "high risk" which, again, we don't
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have that many in our county, but the "high risks" had to
be convicted of at least two or more of those violent
crimes and on separate occasions,'so they became a "high
risk."

The difference between that, that's important,
is on that definition, is that on a high-risk offender,
we can actually use the news media, we can make public
bulletins and we can actually release their address, a
whole gamut of what they have done -- their complete
criminal history to what they were charged with. But
nothing that could possibly identify -- the only limits

of that is we cannot release anything that would possibly

~identify the victim of the crime.

So on the serious sex offenders, we can release
the information, but it has to be done only to the people
at risk. And that was a permissive -- that was a
"permissive," in that it says that "you may do it"; but
when the public is at risk, that means "we shall do it."
It's not really permissive in our eyes, when we have
that.

Part of the enforcement, again, on the
registration, we do come up with things that end up being
an enforcement issue. One of our latest ones was
a high-risk offender that we learned had worked on school

grounds. He also worked as a coach for the Little League
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and was a Boy Scout leader. And it came to our knowledge
in a roundabout way. We got this information not from
him; we got this information from one of our -- one of my
deputies that actually went out and saw the guy, and he
was working as a bookkeeper at a school area that -- it's
an off-campus-type school, where they also have other
types of things, sort of like hairdressers, where they
teach cosmetology, some other things; plus when the kids
get in trouble and they get kicked out of high school,
they get to go to this school and continue their
education.

So because of this high-risk issue on this

o
individual, we then had to tale that and do a
notification. We had to notify the employer, we had to
notify the school, we sent posters to the Little League
group,
we also went to the parents of all the kids that was in
the group because he was known to be a sex offender on
small boys. And we also went to the Boy Scouts.

We were unable to convict him of anything due to
the fact that he wasn't on parole anymore and there was
no reguirements for him not to contact these kids. But
we were able to have him displaced from all of these
different positions, and so that he had a less likelihood

of having contact with the victims of his crime -- type
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of crime.

Several others we have had is a subject -- we
learned by an officer who made a stop on a guy one night,
we learned that he was a "high risk" but not registered
in our county. We arrested him; we booked him in our
jail. He was out of our jail within about 40 minutes.
We found out where he lived. And we have a policy that
any high-risk or serious offender that lives within a
radius of one mile of a day care center or a school,
that that school or day care center must be notified of
that individual's address and location with his
photograph, his job, his car license, just in case he is
an offender.

That next morning, I went out personally to
serve the papers on him; but one of the regquirements
under that law is, before I can make a notification to a
possible victim in that crime, I have to go to the
address that he is listed, and I have to verify that he,
in fact, lives at that address.

Well, when I got to that address, I found out
that at the time he got released at 2:00 o'clock in the
morning, he went out and got a Ryder truck. He had
purchased that house. He abandoned his purchased
residence, moved out all of his stuff and was gone,

before we got there six hours later.
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So we have never yet —-— we still have a felony
warrant for this individual. But at least the kids
within that neighborhood that he had moved into were
protected, and that's what the law was meant for.

Other requirements of that registration was the
900 number at the state and the Megan CD-ROM, which we
receive on a monthly basis. Of that CD-ROM, it has all
the registered sex offenders within the state. It has
approximately 65 percent of all the photographs of these
sex offenders that they've been able to get. It also has
two sections, there's a public -- there's a public
section and a law enforcement section.

The public section has available to the
public -- it has their name, tattoos, aliases, ZIP code,
the area they live in, and all the different sex offenses
they were convicted of -- not dates of when or anything
else. The law site has had an address, and it also
includes the place of work, vehicle license, and it also
has in that his address and dates of when he was arrested
and convicted of those charges. So if we're trying to do
a follow-up charge on it, we can actually look those up
right on the CD~ROM, right in our office.

The public release of that information that's
contained in that CD-ROM is a longer -- it's not that

they just come in and look at it. What they have to do
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is, they have to come in and fill out a form that's
required by the state department. And that form, besides
their name and address, has to contain why they want to
view it, for what reason; it has to have a warning on it,
telling them whether it's a misdemeanor or felony, it
depends on how they violate it, if there's any crimes
committed because of the information received from that;
and they also have to be advised that that form will be
kept for five years, on file.

Once you have that form, those people also have
to produce a California driver's license or I.D. card.
That's the only identification that's allowed on that
under the law. And they have to be 18 years of age. And
another notice on there, it says right there that they
must tell us that they are not a registered sex offender
in our state or any other state.

So once we have that signed by them -- we always
make a copy of the driver's license and attach it to that
form -- they are then brought in, and a sergeant then
sits with them, and they're able to view any of the
public information on that CD-ROM.

And we're getting a lot of those. When we first
opened up, we averaged about 50 a year, redquests for
that. Last year, we had 111 requests for viewing of that

on the CD-ROM. Plus, we did 35 releases at the schools.
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We also -- we have that same disk on laptops, and we
attend the safety fairs and all the schools, when our
school officers take it in on school nights, parent
nights, and people are then allowed to look at it from
the schools.

From that, we have had several convictions where
people have said, "Well, that's my neighbor and his
address is -- his ZIP code is in Modesto and he's been
living up there and not reported it to us. We've had
several like that.

We had one woman that found out that her
husband, as of two months, was a high-risk sex offender,
and hadn't notified her, so we were able to advise her
because she had kids in the house.

So the CD-ROM is very valuable and it's very
effective for what it does. There is guite a few
limitations with it.

It does help law enforcement in several
different ways. We can do a line-up with it. 1It's very
effective. We can take pictures and make a line-up for
criminal prosecution. It also creates a full poster with

the person's photograph, aliases, names, tattoos,

everything on it that we are able to give to the schools.

And we try to give them to all the schools, when anybody

moves within a mile radius of a grammar school or a
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two-mile radius of a high school, that is all

releaseable. And that's the main reason we use the

CD-ROM.

The CD-ROM also, every quarter, I have to get on
and get a password for the law enforcement site -- and it
changes every four months -- the law enforcement site and

the public site. ‘And only myself and my sergeant has
that code. We're the only two; plus the school officers,
on theirs, that can access those codes. And the school
officers are only given that code when and if they're
going to release the information or have a school outing.

Notification in the field -- it comes in handy.
That's also another law enforcement part of it, which is
separate from the registration: Notification in the
field. Officers are required to notify victims or
potential victims if they gain knowledge that that person
may come in contact ﬁith that sex offender. That can be
anything from a vehicle stop, where we run a check on
the individual, find out he's a sex offender and there's
a person in that vehicle with him that matches his
victim -- types of victim, I should say. That officer’
can tell those victims at that time that the person
that's with them is a sex offender.

So that's the public notifications that we do,

along with the posters for the schbols.
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Our "high risk," the five that we have --
correction, the four that we have -- three of those are
in prison. Only one lives in our county. And what
happens, when they preregister, they give our county as
their "possible," when they're going to be released of
where they're going to live, so it comes out as being our
"high risk."

Few of them ever return to that county. They'll
go to another county, usually, so they have to be
registered completely all over, at that other county.

And the registration is completely different
than the enforcement. Registration is a clerical act,
that takes a clerical person approximately 38 minutes to
register an individual, photograph, thumbprint. Every
year they have to come within five days and then you do
it all over again.

Also, anytime they change their address, they
have five days in which to notify us.

If they move out of our county, they have to
notify us in writing they're going to move and where
they're going to move to. And they have ten days in
which to get that to us.

If they're a transient and have no known address
but they're in our county, they have to register with us

every 90 days.
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And they have to bring in proof of where they
registered to our clerical staff.

The only time that we check up on them as law
enforcement is when something comes to our attention that
that person has either falsified that form and no longer
lives there or has moved. And we've had several of those
where we send officers out to check the address and that
person doesn't live there. Then we go to the D.A. and
get a warrant and we do arrest them. We've had six
arrests in the last two years just on failure to change
the addresses.

They also, on the registration, when they have
to register, if the person does not know how to read, if
he is illiterate, the clerk has to read to him and has to
fill out the registration for him. If he can not sign
his name, they have to witness his "X" and sign it with
that, indicating what he has done.

Thank you.

CHAIR PORINI: All right, Mr. Burdick?

MR. BURDICK: Thank you very much, Madam Chair
and Members of the Commission.

I'd just like to hit on, again, a couple of the
key points of this issue, we're talking about Part A, and
that really gets back to your TC-9 page and the

definition of "enforcement." And I think that's what we
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really have to look at, and the question of: Is this
directly related to the enforcement of a crime?

And what I'd like to do, is to play a little
historian again -- I'm sorry for that.

But as you know, all of these mandate laws and
the constitutional initiative were really sponsored by
proponents of local government and their supporters.

And I actually had the opportunity to participate in
advising Mr. Gann and the members in the drafting of this
constitutional provision.

And this provision relating to the enforcement
of crimes was put in there specifically to eliminate --
or at the agreement of local government, that when police
officers are out arresting people, they have the
flexibility of who they arrest and when they arrest those
people. So for new crimes -- when we felt there was
going to be a change in crimes over the year, what is a
crime 1in one year may change to a different year, that
was not going to be a reimbursable mandate. We did not
feel it was fair at that time for the state to be paying
for the police officer when they're out in the field,
making an arrest and enforcing the crimes. So that's
what we're talking about in crime enforcement. That's
why it is spelled out very specifically in here. We're

talking about the enforcement provision, when you create
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a new crime.

And so that's why it says, "directly related to
the enforcement of that crime."

And so what we're really talking about is when
you're really the patrol activities of city police and
sheriff's department people.

I think that Ms. Stone's analogy to registering
for selective service is exactly what this is, that
you -- in this particular case, after a person has --

a crime has been enforced, the person has completed their
penalty, then there is -- these people happen to fall
into a category now that they have a requirement to
register. And if they don't register, it then becomes a
crime. But the registration part is obviously not a
crime; Jjust as it is not a crime to register for the
draft, but the failure to do so is.

So I think that is the key point that we're
dealing with on this particular part and this particular
time, 1s whether or not this falls under the disclaimer
in the Constitution and in all the previous statutes
related to mandated costs and related to the enforcement
of crime. And I think it's pretty clear that from the
cases and the description and some of the other mandates
and things that have been approved by this Commission in

the past, that this has really nothing to do with the
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enforcement of that crime. This is a whole separate
process that was added on later as a good public policy
for the citizens to méke sure that another crime may not
take place or that people are aware of the possibility
that they may be associating with somebody who was a sex
of fender.

And at that point, I think, that was a decision
of the Legislature, to say that that is a policy that we
want to enforce in the State of California, as well as
there are some federal requirements related to this.

So I think that's a point that we have to get

back to. I think John -- or Lieutenant Steely did an

excellent job of talking about the complexity that this
statute brought to the whole registration process.

It used to be a very simple process. Somebody
would come in, essentially prevent -- and give their
identification, give their name and address and

registration was pretty much done. And that's, you know,

~all that was to be done at that time.

And since then, now, we have made this a very
substantial high-profile, high policy within the State of
California.

Thank you.

CHAIR PORINI: All right.

Questions? Ms. Steinmeier?
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MEMBER STEINMEIER: I'd like to get our staff to
comment on especially that last one.

CHAIR PORINI: XKathy or Camille?

MS. LYNCH: Sure. I guess the point that I have
to go back to here is, if you read the analysis, it was
very long and it is a very complex statute. It involves
a lot of activities. And I think for the most part, the
claimant agrees with me on the majority of them.

Focusing on this, this is on subdivision (a)
which tells certain individuals if you're convicted of --
I think it's a handful of new crimes -- kidnapping,
et cetera, et cetera -- you now have to register.

MEMBER STEINMEIER: Yes.

MS. LYNCH: Before that, they didn't have to
register. If they don't register now, then it's a crime,
and they're guilty of a misdemeanor, felony or a
continuing offense. That is the extent of the analysis
for that.

I don't guite understand how this has gone into
other enforcement issues which are handled in the rest of
the test claim; and frankly, I think I've recommended
reimbursement for.

So to explain, to staff, that's the limited
focus. It's the clerical limited function of that area.

CHAIR PORINI: All right, Camille, did you have
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a comment?

MS. SHELTON: Yes, just to add, the claimants’
interpretation of l755%6(g) today is different than the
Commission's interpretation of that section historically.
That section has been interpreted -- for those of you who
remember, in "Three Strikes" and in "Batterer's Treatment
Program."

And the claimants are relying on the last
provision of 1755%6(g), which states that, "For that
portion of the statute relating directly to the
enforcement of the crime or infraction." In both of
those Statements of Decision, the Commission determined,
based on statutory interpretation and the Court's
discussion of statutory interpretation, that that phrase
only relates back to the section before, which says that
a.statute changed the penalty for a new crime or
infraction. And that's not the case.

That last provision of 17556 (g) does not relate
to a situation where the statute creates a new crime or
infraction.

So historically, the Commission has not used the
enforcement part when the statute creates a new crime or
infraction. So the claimant's interpretation would be
different from what the Commission has historically done

with regard to that provision.
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CHAIR PORINI: Okay. Other guestions from

Members?
Lombard

All right, Mr. Lemherg? Mr. Lutzenberger?

MR. LUTZENBERGER: Thank you Madam Chair,

Commission Members.

We are in agreement with the staff analysis,
except with the points that we raised in our July 2001
submittal.

Our disagreement with the Commission staff
analysis is largely in three areas:

That 1is, the high-risk sex offenders,
particularly the local statistical information that,
according to the analysis, is required to be sent to t
DOJ.

The disclosure of information to the public or
community notice, we're in disagreement with the reaso
why 1t i1s not a state-reimbursable state cost mandate.
We agree that it is not a mandate, but the reasoning,

have disagreement with.

he

n

we

We also believe that distribution of the CD-ROM

does not exceed the federal mandate because it is like
the least-costly method of distributing such informati

Now, with the first point: Regarding high-ri
sex offenders and also the second point, disclosure of

the information to the public, the staff analysis

ly

on.

sk
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indicates, based on case law in TC-19 of their staff
analysis, that in some instances, the word "may" really
means "shall," or is peremptory.

On page TC-19, the staff analysis states,
"Although it is a well-settled principle in the statﬁtory
construction that the word 'may' is ordinarily construed
as permissive and 'shall' is ordinarily construed as
mandatory, there are situations in which the word 'may'’
is interpreted to mean 'shall.'"

And they cite a Supreme Court case, Common Cause

of california vs. Board of Supervisors of L.A. County.

Now, we also looked to that case and other
relevant case law. And the Supreme Court clarified, in

the case of Common Cause, looking back at the also-cited

case on TC-19, Los Andgeles County vs. State, the

presumption is correct, particularly when used in the
same statute. This end clause is not included in the
staff analysis.

The Court goes further to indicate that in

California Correctional Peace QOfficers Association vs.

State Personnel Board, the same presumption is in place.

They indicate an exception when the point of "may" or
"shall" is not expressed, then the Court looks to the
legislative intent and other areas of what the statute

embodies, to determine whether a clause using the word
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"may'" actually is peremptory.

Therefore, on this basis, we do not agree that
this legislation imposes a reimbursable mandate for
high-risk sex offenders and disclosure of the statistical
information and the disclosure of information to the
public because we believe that the word "may" is
expressed within the statute and is differentiated from
the word "shall," based on the Supreme Court's decisions.

The Commission's staff analysis have also
utilized the same argument, "may" being mandatory,
parens, relating to community notification under federal
law.

We do not believe that this argument is
appropriate for this application, either.

On the third point, regarding the CD-ROM
distribution and exceeding the federal mandate, based on
what the state law requires under this test claim, the
Commission staff analysis indicates the relevant
information to be released under federal law does not
regquire the CD-ROM format and exceeds the federal
mandate. We believe that given the current state of
technology, this is the most cost-effective means of
distributing this information to the public under the
federal law, which requires that the relevant information

be provided to the public. Therefore, it does not exceed
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the federal mandate, in our opinion, and no reimbursement
would be required.

In summary, we do not concur with the staff
analysis on these points and would urge the Commission to
modify the final staff analysis to address these
concerns.

CHAIR PORINI: All right. Comments from staff
or guestions? |

All right, Kathy?

MS. LYNCH: 1I'll just address two points very
quickly, because I think they've been addressed in the
test claim. But regarding the "may-shall" issue -- and I
think this was brought up by Lieutenant Steely -- they
don't have a choice. 1If there's a sex offender out there
and living next door to a preschool, the police
department, they're going to have to go tell them.

That's exactly why you've got the Supreme Court case.

When police officers are protecting the public,

it's not a "may," it's a "shall." Especially, I think
with this -- and if you remember the case with the young
girl that was raped and murdered -- Megan, I forget her
last name -- it just falls right into that. So I think

the "may" is clearly a "shall" in this case, and there is
a Supreme Court case to support that.

As far as the federal issue, that's on TC-28.
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And I actually quoted the provision. If you look at the
little table, it doesn't say that they have to do this by
CD-ROM. That is something the State of California has
decided to do. I imagine there are other states that do
something else. I'm not sure of that, but I don't know
if everybody has decided to use CD-ROMs. So the CD-ROM,
I think, goes beyond the federal statute.

CHAIR PORINI: Yes, Mr. Lombard?

MR. LOMBARD: Madam Chair, if I could comment on
that.

We don't know what method of distributing that
information the federal government was reguiring, and we
do not believe that a CD-ROM, to administer this program,
is unreasonable. We don't believe that it would be any
less costly for them to submit this information in a
paper form to the law enforcement officers.

So given no other method of distributing this,
we believe that's the most effective means.

CHAIR PORINI: Ms. Stone?

MS. STONE: Thank you very much, Madam Chairman.

The federal statute, 14071(e), states that,

"The state or any agency authorized shall release
relevant information that is necessary to protect the
public."

The State of California has a 900 number that
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individuals can call. It is also possible or conceivable
that the state could have created a Web site for
individuals to go to, without requiring the information
concerning who is accessing the registration information
be recorded.

Also, the individuals who view the CD-ROM cannot
be convicted sex offenders themselves. So sex offenders
can't find out where other sex offenders are living.

So there are a number of other methodologies by
which this information could be made available to the
public that would not reguire the participation of local
law enforcement.

I personally think it's a good thing that local
law enforcement is involved because it is serving the
public interest, which is to protect children. And
especially some of the situations mentioned by
Lieutenant Steely, I, as a member of the public, feel
grateful that there are individuals looking out for the
benefit of our children. |

But this is just a requirement that exceeds the
federal standard.

CHAIR PORINI: All right, any other gquestions
from Members or comments?

I think I was taken by Lieutenant Steely's

description of all of the multi-tasking sorts of things
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that can be done with the CD-ROM. It sounded, from your
description, that you can print posters, you can do a
variety of different things with the information there.

MR. STEELY: Yes, ma'am.

MR. BURDICK: Madam Chair, one comment, if this
is getting near the end of the discussion. One issue
that was not raised, before action is taken, that needs
to, I think -~ what was omitted from the discussion, is
the annual registration.

In the staff analysis and recommendation of the

items that they believe to be reimbursable -- and I don't
think -- and I have to apologize, I read it last night
again --

MS. STONE: Page 16. 16.

MR. BURDICK: Where you discussed it, but did
they respond to it?

MS. STONE: Uh-uh.

MR. BURDICK: We raised the issue on page 16 --

MS. STONE: 84, 84.

MR. BURDICK: I'm sorry, 84.

MS. STONE: Sorry, wrong page.

MR. BURDICK: I was going to say, I know we
raised the issue but I did not -- with specifically
referencing, I didn't see any response by staff to the

annual registration which Lieutenant Steely mentioned as
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a reimbursable activity. And so I just wanted to make
sure that as part of this discussion, that that would not
be something that if a mandate was found, would be
precluded from being included in the Parameters and
Guidelines, or at least a discussion of that to be
brought back to the Commission for their consideration,
because that issue somehow has not been focused on in
this particular staff analysis to the Members.

CHAIR PORINI: All right, Ms. Lynch, did you
wish to comment?

MS. LYNCH: I will, when I find it.

CHAIR PORINI: Okay.

MS. LYNCH: I'm sorry.

MR. BURDICK: And I apologize for that.

MS. LYNCH: When you say 84 is --

MS. STONE: 1It's in the test claim.

MS. LYNCH: It's in the test claim?

MS. STONE: Yes.

MR. BURDICK: There's a little paper here to
deal with.

CHATIR PORINI: VYes, I know.

MEMBER HALSEY: I have a dquestion.

CHAIR PORINI: All right, Ms. Halsey?

MEMBER HALSEY: This is relating to your last

point. So are you claiming then reimbursement for
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registration after the first ten years?

MR. BURDICK: What we're saying is, that amongst

the activities that were listed by the staff in their
analysis, of those things that they believe to be
reimbursable, which we would agree with those items, we
would say that in addition to that, we argue that the
annual registration, that the person has to come back
annually now and register, that that should be includead
as one of the reimbursable items.

And whether they want to discuss that today or
to make it clear to staff that that can be an item to be
discussed at the Parameters-and-Guidelines session and
brought back, if it raises any questions, I Jjust did no£
want it to be precluded from being at least an item of
discussion at the Parameters-and-Guidelines stage.

MS. LYNCH: I have a question.

CHAIR PORINI: All right.

Did you find it?

MS. LYNCH: I think so but I will venture out to

respond without looking at it too closely.

And maybe, Camille, if she can help me on this
one.

Haven't they always been required to register
annually? So how is this a new program or higher level

of service?
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MR. BURDICK: And, again, what this would be,
would be the additional requirements.

You know, previously, the annual registration --

"and I'll ask Lieutenant Steely to comment on this, what

the requirements are versus, you Know, very generally
previously and what the requirements are now.

MR. STEELY: Previously, all we had was their
business, their name, aliases and their address, with no
proof of address. And this file was kept on a
three-by-five card with all the information on it. And
that's the end of it. And, plus, none of that
information was releaseable.

Since that time, as the forms we sent around
will show you, the extensive information that the
clerical staff has to gain is: Vehicle license, vehicles
they may be driving, aliases, their full address, with
proof of their address. They also have to do the --
we have to db the complete notification of when they
have to register, which was not required before. We have
to -- they have to fill out -- and they have to initial
each one of those sections, warning them of what's going
to happen to them if they don't register, advising them
of what happens if they move.

Also, prior to that, we did not have the 90-day

on a transient registration. They could register within
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ten days. And that was within ten days, either before or
after. ©Now it's five days.

We still had to enter it into the CLETS systen,
through the State, on the computer system; but it was
more -- a lot more extensive now because it does have the
vehicles, it does have their place of -- by the way,
their place of work has to also -- at that address, it
has to have an address on it. And if demanded, they have
to show that they do work there.

CHAIR PORINI: All right.

MS. LYNCH: I think if you go to TC-16, Contents
of Registration upon Release; to the extent that they're
requiring additional information regarding employment,
vehicle information, that was determined to be any‘
program or higher level of service.

As far as some of the other issues, I think
they're all addressed under the individual bullets.

And if we want to go to each one, we could discuss it.
But if it was previously then they had to do it, then the
conclusion is, it's not new. If they didn't have to do
it previously, then it was provided for.

I don't know if that helps, Allan, answexr your
question.

MR. BURDICK: Yes.

MS. LYNCH: But we may have to do more refining
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on the P's and G's.

MR. BURDICK: I just wanted to make sure
I was clear on this because sometimes we get into --
if a mandate'is found and we get to the
Parameters-and-Guidelines stage, then that guestion
comes up. And I just wanted to make sure it wasn't --
in reading it last night, it wasn't clear to me that if
the Members adopted this, that staff would agree that
those additional new regquirements beyond that of the
annual registration would be reguired. But it did seem
to be consistent with the staff analysis.

CHAIR PORINI: cCamille, did you have a comment?

MS. SHELTON: Well, just to say that the only
activities that are new, are the ones that are listed on
page TC-5, under the conclusion to Part 2. The
P's and G's would be limited to those activities and then
anything that's reasonably necessary to comply with those
activities.

CHAIR PORINI: All right, Ms. Stone?

MS. STONE: The reason why we were concerned,
Madam Chairman, is that the issue of Contents of
Registration upon Release, we agree that those particular
issues are a new higher level of service.

The issue is, it's unclear from the heading

whether this applies to just the preregistration or the
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annual residential registration regquirements.

We have no question that the preexisting
reguirement of name and address was -- you know, has been
required since 1945. What we are concernea about now are
the things like the photograph and verification and the
thumbprint annually, those types of things, which never
had to be obtained previously, and who knows what other
kinds of issues will arise in the future.

So if this particular -- the contents of
registration upon release apply to the annual
registration, then we have no gquibbles.

CHAIR PORINI: All right, Ms. Steinmeier, did
you have a comment?

MEMBER STEINMEIER: Yes, to me, clearly this is
a P's-and-G's issue. Mr. Burdick does well, though, to
put it into the record that he wants to make sure that
that's there.

But since specifically the test claim
legislation doesn't mention annual reporting, it mentions
the kind of reporting, I think it's a P's-and-G's issue.

CHAIR PORINI: All right, Camille?

MS. SHELTON: It can be addressed as a
P's-and-G's issue, based on how Pam just phrased it, if
she's relating that back to their activity, then we can

address it there.
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CHAIR PORINI: Okay. Further comments?

VICE CHAIR SHERWOOD: May I Jjust --

CHAIR PORINI: Yes, Mr. Sherwood, Mr. Harrigan
and then Mr. Beltrami.

VICE CHAIR SHERWOOD: So you are clarifying that
then, that this would apply to the annual registration?

MS. SHELTON: ©No, I'm saying that we can analyze
it further for P's and G's.

VICE CHAIR SHERWOOD: Okay.

MS. SHELTON: Because she's relating to an
activity that we are recommending reimbursement for.

CHAIR PORINI: Okay.

VICE CHAIR SHERWOOD: Is that going to be clear
enough?

MS. LYNCH: I think it's clear.

MS. SHELTON: It would be --

MS. LYNCH: I wrote it so I may be a little
biased on that. But I did break it down into
preregistration, and specifically followed the code
sections, if you were to match this up. And I know it's
a long code section; it's like 30 pages.

MS. STONE: Right.

MS. LYNCH: It does match right on up. So I
think it is clear.

I can understand Pam's concern, though, but I
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think it can be addressed in the P's and G's.

MS. STONE: Okay.

VICE CHAIR SHERWOOD: Solstaff does feel that
it's clear enough then?

MS. SHELTON: Yes, but qlso remember for
Parameters and Guidelines, we normally list -- the
regulations require that we list one-time activities and
on-going activities. So this would be addressed in that
issue.

VICE CHATIR SHERWOOD: Okay.

CHAIR PORINI: Okay, Mr. Harrigan?

MEMBER HARRIGAN: Just a point of clarification,
on TC-3, when I compare it with the staff's analysis on
activities ~- and this is really a guestion for both
Ms. Stone and also for staff -- that we have nine
different activities. And when you compare that to then
staff's recommendation on TC-5, it appears the only thing
that's really fallen out there is community notification.

I mean, is everybody in agreement that that's
the only difference here, from the activities?

CHAIR PORINI: Ms. Stone?

MS. LYNCH: That's how I saw it.

MS. STONE: I see it that the only issue on
community notification is really subsumed in the

high-risk sex offenders, just a portion of it. That when
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you're dealing with a high-risk sex offender, such as
Lieutenant Steely was saying, who was moved in next to a
school or is working on a school premises and is running
Little League and Boy Scouts and is a pedophile, then,
yes, there is'a requirement for notification. But that's
the only place I'd see it.

MEMBER HARRIGAN: Okay.

MS. STONE: Does that -- I don't know if staff
sees it that way.

MEMBER HARRIGAN: I want to make sure that we're
all tracking together on this.

MS. STONE: On the same page.

MEMBER HARRIGAN: Yes, at least as far as the
activities are concerned.

MS. STONE: Yes.

CHATIR PORINI: All right. Mr. Lutzenberger?

MR. LUTZENBERGER: For the record, we agree that
it falls out, that is not a mandate. But, again, we
reiterate, we do not agree with the logic as to why,
based on the "may-shall" principle stated in the staff
analysis.

We disagree based upon the argument that there
is relevant case law that has not been cited in this
analysis.

We do agree that i1t is not a mandate because the
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federal government put this forth based on the argument
that the State of California would lose significant
funding for HIV research and testing if this federal
mandate was not followed through at the state level.
On that basis, we agree that the community notification
falls out.

. CHAIR PORINI: Okay.

Mr. Beltrami?

MEMBER BELTRAMI: On your comments,
Mr. Lutzenberger, you think ten percent reduction is a
substantial budget cut?

MR. LUTZENBERGER: On the basis of 5 million
dollars, as quoted in the staff analysis, that is

significant money for that progran.

MEMBER BELTRAMI: Really? The state budget must

be in worse shape than I thought.
CHAIR PORINI: I can assure you, it won't be

pretty next vear.

MR. LUTZENBERGER: I cannot comment on the state

budget process, on the basis of opinion.

MEMBER BELTRAMI: Do you really feel that local
police agencies are not required to report these things?
That it's a "may" situation?

MR. LUTZENBERGER: From what the Supreme Court

has stated in the cases that we have looked at --
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MEMBER BELTRAMI: I understand what the Supreme
Court has saild in that case. But in this instance, do
you really think a police agency can decide not to report
something to the DOJ?

MR. LUTZENBERGER: In this instance, I believe
that it would be based on more of the sense of probable
cause of a crime to be possibly committed or about to be
committed, and that becomes law enforcement and the
local -- fundamental local responsibility.

MEMBER BELTRAMI: Madam Chair, may I?

CHAIR PORINI: Mr. Beltrami.

MEMBER BELTRAMI: Lieutenant Steely, when these
folks are released from state facilities, do they
normally return to the county of origin or --

MR. STEELY: Yes, unless there's likelihood that
the parole agent -- the likelihood that they would
continue in the crime, they then can put them in another
area.

But usually, yes, they do return to the county
of brigin.

MEMBER BELTRAMI: I seem to remember an instance
when I was with the State, where someone from an urban
area was released with a lot of publicity and ended up, I
think, in Siskiyou or Modoc or something, which did not

please the people in Modoc.
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MR. STEELY: They do move around and they don't
tell the people. We get a lot of people that are
released to us that are from the L.A. area, and because
there's a less likelihood that they'll recommit their
crime, they release them in our area. 8So, yes, we do get
them.

MEMBER BELTRAMI: Okay. I notice that on TC-30,
it refers to the test claim legislation having a sunset
provision.

What does that mean, Kathy?

MS. LYNCH: When you look at the code sections,
it does have a provision that says "This test claim
legislation contains a sunset provision where it's only
operative until January 1lst, 2004."

I assume that will continue, but that requires
some legislative action.

If someone else can add to that, I'm not --

MEMBER BELTRAMI: I'm just curious why.

Mr. Burdick --

MS. LYNCH: I don't know why they put that date
in there.

MEMBER BELTRAMI: Yes, 1s our historian here?

CHAIR PORINI: Ms. Stone? Mr. Burdick?

MR. BURDICK: Commissioner Beltrami, I think it

was essentially an effort, because I know that this was
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probably going to be a somewhat expensive program for
both the state and local governments to do that, you
know, they put the sunset in to see whether or not --

to force them to come back and reexamine the program,

to make a determination as to whether or not this was an
effective program and whether it was actually doing what
it was intended to do.

So that's usually the purpose of putting sunsets
is to force the Legislature to reexamine -- and the
committee staff, whatever -- will go through another
hearing to look at it and say, "Is this program carrying
out the function it was intended to do? Should we
continue it or should we amend it?"

And I think because it was such an expansive
program and it was very controversial, that, you know,
that was the reason for the -- the probable reason for
adding the sunset.

MEMBER BELTRAMI: Hopefully, we won't go to
tattooing next year.

MEMBER STEINMEIER: Big A's?

CHAIR PORINI: Other gquestions or comments from
Members?

MEMBER HALSEY: I'd like to make a motion.

CHAIR PORINI: All right, Ms. Halsey?

MEMBER HALSEY: I agree with staff's analysis,
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except for with regard to the CD-ROM. It seems to me
that that is actually probably the least-costly means of
providing that information, and also can serve multiple
purposes for the police and sheriffs. And so I would
move to adopt the staff's analysis, just subtracting the
CD-ROM from the reimbursable costs.

CHAIR PORINI: All‘right, we have a motion.

Do I have a second?

MS. SHELTON:. Can I clarify?

CHAIR PORINI: VYes, please, Camille.

MS. SHELTON: The motion on the CD-ROM, is that
based on the arguments raised by the Department of
Finance?

MEMBER HALSEY: Yes.

MS. SHELTON: Okay.

CHAIR PORINI: All right, is there a second with
regard to that?

I'll go ahead and second that.

So we have a motion and a second.

May I have roll call? Or is there any further
discussion?

Ms. Steinmeier?

MEMBER STEINMEIER: Ms. Halsey, there are lots
of way to do notification. And Ms. Stone mentioned there

were other ways to do it. And the local law enforcement
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doesn't have to do it at all. The federal government
said it has to be done. So they could have maintained it
at the state level. They didn't have to force local
agencies to deal with the information specifically.
So I don't agree with the Department of Finance or your
analysis, and I'll be voting "no," that the CD-ROM ought
to stay in.

CHAIR PORINI: All right.

MS. HIGASHI: Are we ready?

Ms. Halsey?

MEMBER HALSEY: Are we voting?

MS. HIGASHI: Yes.

MEMBER HALSEY: Aye.

MS. HIGASHI: Mr. Harrigan?

MEMBER HARRIGAN: No.

MS. HIGASHI: Mr. Sherwood?

VICE CHAIR SHERWOOD: No.

MS. HIGASHI: Ms. Steinmeier?

MEMBER STEINMEIER: No.

MS. HIGASHI: Mr. Beltrami?

MEMBER BELTRAMI: No.

MS. HIGASHI: Ms. Porini?

CHAIR PORINT: Yes.

MS. HIGASHI: 1Is there another motion?

CHAIR PORINI: All right. ~Another motion?
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MEMBER STEINMEIER: I'll move the staff
analysis.

MEMBER BELTRAMI: Second.

CHAIR PORINI: All right. Ms. Steinmeier moves
and Mr. Beltrami seconds the staff analysis.

Is there further discussion?

All right, roll call, please.

MS. HIGASHI: Mr. Harrigan?

MEMBER HARRIGAN: Yes.

MS. HIGASHI: Mr. Sherwood?

VICE CHAIR SHERWOOD: Yes.

MS. HIGASHI: Ms. Steinmeier?

MEMBER STEINMEIER: Aye.

MS. HIGASHI: Mr. Beltrami?

MEMBER BELTRAMI: Yes.

MS. HIGASHI: Ms. Halsey?

MEMBER HALSEY: No.

MS. HIGASHI: Ms. Porini?

CHATIR PORINI: No.

MS. HIGASHI: Staff analysis is approved.

MS. STONE: Thank you very much.

CHAIR PORINI: All right, shall we take a
five-minute break?

(A recess was taken from 10:37 a.m. to 10:49 a.m.)

CHAIR PORINI: All right, we'll come back from
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MINUTES
COMMISSION ON STATE MANDATES

State Capitol, Room 437
Sacramento, California
July 26, 2001

Present: Chairperson Annette Porini
Representative of the Director of the Department of Finance
Member William Sherwood
Representative of the State Treasurer
Member Heather Halsey
Representative of the Director of the Office of Planning and Research
Member John Harrigan
Representative of the State Controller
Member Albert Beltrami
Public Member
Member Joann Steinmeier
School Board Member
Absent: Member John Lazar
City Council Member

CALL TO ORDER AND ROLL CALL
Chairperson Porini called the meeting to order at 9:33 a.m.

APPROVAL OF MINUTES
Item 1 June 28, 2001

Upon motion by Member Harrigan and second by Member Steinmeier, the minutes were
adopted. Member Halsey abstained.

PROPOSED CONSENT CALENDAR
HEARINGS AND DECISIONS, PURSUANT TO CALIFORNIA CODE OF
REGULATIONS, TITLE 2, CHAPTER 2.5, ARTICLE 7

PROPOSED STATEMENT OF DECISION - TEST CLAIM

Item 5 Cal-Voter Program - 98-TC-15
County of Tehama, Claimant
Elections Code Section 2168
Statutes of 1995, Chapter 913

Member Sherwood moved for adoption of the consent calendar. With a second by Member
Harrigan, the consent calendar was unanimously adopted.
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HEARINGS AND DECISIONS, PURSUANT TO CALIFORNIA CODE OF
REGULATIONS, TITLE 2, CHAPTER 2.5, ARTICLE 7

TEST CLAIMS

Item 2 Sex Offenders: Disclosure by Law Enforcement Officers, CSM 97-TC-15
County of Tuolumne, Claimant
Penal Code Sections 290 and 290.4
Statutes of 1996, Chapters 908 and 909
Statutes of 1997, Chapters 17, 80, 817, 818, 819, 820, 821 and 822
Statutes of 1998, Chapters 485, 550, 927, 928, 929 and 930

Kathy Lynch, Staff Counsel, introduced this item. She noted that the test claim legislation
requires the registration of certain convicted sex offenders and public disclosure of their
identity by local law enforcement agencies. Staff found that the requirement for sex offenders
to register for new crimes or within the prescribed time period for specific crimes, or they will
be guilty of a misdemeanor, felony, and/or continuing offense, creates a new crime and is
therefore not reimbursable. Staff further found that the remaining activities in the test claim
legislation, as listed in staff’s analysis, impose a new program or higher level of service.

Parties were represented as follows: Pamela Stone and John Steely, representing the County of
Tuolumne; Allan Burdick, representing the California State Association of Counties; and Jim
Lombard and Tom Lutzenberger, representing the Department of Finance.

Ms. Stone disagreed with staff that the registration for new crimes and time lines represents a
new crime that is not eligible for reimbursement under Government Code section 17556,
subdivision (g) because the registration does not pertain to the actual enforcement of a new
crime or infraction. She argued that the test claim legislation expanded the universe of
individuals subject to registration and substantially increased the information required for
registration. Ms. Stone cited Wright v. Superior Court and submitted that the statute is
regulatory in nature and intended to pursue the State’s interest in controlling crime and-
preventing recidivism and was not intended to constitute punishment. She compared this
requirement to registration for selective service. Ms. Stone introduced into the record a packet
of registration materials from the Tuolumne County Sheriff’s Department (see pages 19-21 of
the July 26, 2001 Commission hearing transcript for a description of the materials included in
the packet.)

Lieutenant Steely explained the impact of the test claim legislation on the Tuolumne County
Sheriff’s Department. He submitted that both registration and enforcement activities have
increased in complexity. For example, the time period for offenders to register was shortened,
all offenders within the jurisdiction had to be notified of the change in law, the new
classification of registrants expanded the number of registered offenders, the offenders all
become subject to the public release of their information to people at risk, and the number of
requests for viewing the public information on CD-ROM significantly increased, as did the
efforts to notify victims or potential victims in the field.
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registering for selective service and argued that registering is not the crime, but the failure to do
so is. He submitted that this registration process was added on as a good public policy.

Ms. Lynch explained that individuals convicted of certain crimes that did not have to register
under prior law now must register or they are guilty of a crime. She added that staff’s focus on
the registration issue was limited to clerical functions and that staff had actually recommended
reimbursement for other enforcement issues.

Camille Shelton, Staff Counsel, added that, in Statements of Decision for Three Strikes and
Batterer’s Treatment Program, the Commission determined, based on statutory interpretation
and the Court’s discussion of statutory interpretation, that the phrase cited by the claimant in
Government Code section 17556, subdivision (g), only relates back to the subdivision before,
which says that a statute changed the penalty for a new crime or infraction. Ms. Shelton
contended that is not the case here. She therefore submitted that the claimant’s interpretation
would be different from what the Commission has historically done with regard to that provision.

Mr. Lutzenberger noted his agreement with staff’s analysis, with a few exceptions. Regarding
high-risk sex offenders and disclosure of information to the public or community notice, he did
not agree with staff’s findings that the word “may” meant “shall” in the statute and therefore
submitted that these activities are not reimbursable. Further, Mr. Lutzenberger argued that the
state requirement for distribution of the information in CD-ROM format does not exceed the
federal mandate to distribute the information because this is the most cost-effective means of
distribution. He asked the Commission to modify staff’s final analysis to address these concerns.

Ms. Lynch submitted that, when police officers are protecting the public, it is a “may,” nota
“shall.” For instance, if a sex offender lives next door to a preschool, the police department must
notify the preschool—there is no choice. Regarding distribution, Ms. Lynch contended that the
federal law does not require distribution by CD-ROM, so the state’s imposition of such a
requirement goes beyond the federal statute.

Mr. Lombard argued that the CD-ROM method of distribution was the most cost effective. Ms.
Stone countered that there are a number of other methodologies by which this information could
be made available to the public that would not require the participation of local law enforcement
and therefore it does exceed the federal standard.

Chairperson Porini commented that she was taken by the multi-tasking that can be accomplished
with the CD-ROM. Lieutenant Steely agreed.

Mr. Burdick raised a final issue regarding reimbursement for annual registration, stating his
concern that this issue was not addressed in the staff analysis. He asked if it was intended to be
addressed in the parameters and guidelines (Ps&Gs) phase.

Member Halsey asked for clarification, and Mr. Burdick responded that the annual registration of
sex offenders should be reimbursable. Lieutenant Steeley responded that previously, they were
only required to provide their name, business, aliases, and address, and that information was not
releasable. Now registration requires vehicle license, description of vehicles they may be
driving, a full address, and proof of that address. The department also has to notify of annual
registration, which it did not have to do before. Also, offenders now must register within five
days rather than ten.
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Ms. Lynch responded that the staff analysis indicates that, to the extent additional information is
required, it is a new program or higher level of service. But the langnage may need refining
during the Ps&Gs phase.

Mr. Burdick stated that he just wanted to be clear on the issue.

Ms. Shelton clarified the activities that were new. Member Steinmeier stated that it was clear to
her that this was a Ps&Gs issue. Ms. Shelton reiterated that it can be addressed during the
Ps&Gs phase. Member Sherwood asked it everyone was clear on this issue. Ms. Lynch
responded that she was clear. She added that the language in the analysis matched that in the
implementing code section.

Member Harrigan asked for technical clarification on the reimbursable activities. Ms. Stone
responded that claimant was in agreement with the staff analysis. Mr. Lutzenberger added that,
while the DOF agrees with staff’s recommendation, they do not agree with the “may-shall”
argument in the staff analysis.

Member Beltrami asked DOF if they believed a local police agency could decide not to report
the information to DOJ. Mr. Lutzenberger responded that in this instance, it is the fundamental
responsibility of the local police agency.

Member Beltrami asked Lieutenant Steeley if parolees are returned to the county of origin when
they are released from prison. Lieutenant Steeley said they are, unless there is the likelihood that
the parolee would continue the crime in the original county. Finally, ‘

Mr. Beltrami asked for technical clarification on the sunset date in the implementing statutes.
Mr. Burdick provided that clarification.

Member Halsey made a motion to approve the staff analysis, minus the language regarding the
CD-ROM. With a second by Chairperson Porini, the motion failed 2-4. Members Beltrami,
Harrigan, Sherwood, and Steinmeier voted “No.”

Member Steinmeier moved for adoption of the staff analysis. With a second by Member
Beltrami, the motion carried 4-2. Members Halsey and Porini voted “No.”

INCORRECT REDUCTION CLAIMS

Item 3 Graduation Requirements, - 4435-1-13 & 4435-1-39

Castro Valley Unified School District

Education Code Section 51225.3

Statutes of 1983, Chapter 498
Cathy Cruz of the Commission staff introduced this item. She noted that the claimant
incorporated by reference the same arguments raised in the San Diego Unified
School District’s incorrect reduction claim (IRC), which the Commission denied on
September 28, 2000. Ms. Cruz added that the State Controller’s Office (SCO) asserted
that it adjusted the claims based on the Commission’s parameters and guidelines. The
Department of Finance supported the SCO.
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Ms. Cruz recommended the Commission deny this IRC for the following reasons:

o The SCO did exercise its audit authority in accordance with state law;

o The Commission does not have specific or implied authority to determine if the SCO
established a standard of general application without the benefits of law or the due
process of rulemaking;

e The SCO did perform the reductions in accordance with the claiming instructions and the
parameters and guidelines;

o The SCO’s payment of 38 other claims has no bearing on this Incorrect Reduction Claim;
and

¢ The SCO does not have the burden of proof to demonstrate that the claimant is eligible
for reimbursement.

Parties were represented as follows: Page O’Connor, representing Castro Valley Unified School
District; Carol Leach and Ginny Brummels, representing the SCO; and Jeanie Oropeza and
Mohammed Wardak, representing the Department of Finance.

Ms. O’Connor stated that the claimant’s disagreements with all of staff’s findings have been
previously addressed in written submissions for this and other Graduation Requirements IRCs.

Ms. Leach noted that the SCO was in complete agreement with staff’s analysis. Mr. Wardak
indicated that the Department of Finance also concurred with staff’s analysis.

Member Beltrami asked Ms. Leach if the SCO’s claiming instructions specifically advised
school districts to outline the possibility of staff reductions. Ms. Leach thought that at some
point they were asked to specifically outline the possibility. Member Beltrami asked if the SCO

- would have been satisfied if a district reported that it had looked at the possibility and found no

place to make a reduction. Ms. Brummels replied that it would have been taken into
consideration if the district provided documentation supporting that there were no offsetting
savings.

Member Sherwood moved for approval of staff’s recommendation. With a second by Member
Beltrami, the motion carried unanimously.

POSTPONED

PROPOSED STATEMENT OF DECISION - TEST CLAIM

Item 4 Comprehensive School Safety Plans, 98-TC-01 and 99 TC-10
Kemn High School District, Claimant
Education Code Sections 35294.1, 35294.2, 35294.6 and 35294.8
Statutes of 1997, Chapter 736, Statutes of 1999, Chapter 996

Item 4 was postponed at the request of the claimants.
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INFORMATIONAL HEARING PURSUANT TO CALIFORNIA CODE OF
REGULATIONS, TITLE 2, CHAPTER 2.5, ARTICLE 8

ADOPTION OF PROPOSED PARAMETERS AND GUIDELINES

Item 6 County Treasury Oversight Committees - 96-365-03
County of San Bernardino, Claimant
Government Code Sections 27130 et seq.
Statutes of 1995, Chapter 784; Statutes of 1996, Chapter 156

Sean Avalos, Staff Counsel, presented this item, explaining that there were two issues before the
Commission. First, the claimant disagreed with staff modifications to the proposed parameters
and guidelines (Ps&Gs) because they did not include reimbursement for the proportional share of
costs attributable to involuntary depositors. Mr. Avalos stated that reimbursing counties for the
proportional share of costs attributable to involuntary depositors would be inconsistent with the
Statement of Decision. He recommended that the Commission deny claimant’s proposed
language.

Second, Mandated Cost Systems requested that the Commission include school districts as
eligible claimants in these proposed Ps&Gs. Mr. Avalos stated that this request exceeds the
scope of this test claim and Statement of Decision, and therefore, recommended that the
Commmission deny this request. He recommended that the Commission adopt the claimant’s
revised Ps&Gs, as modified by staff.

Parties were represented as follows: Allan Burdick, representing the California State
Association of Counties; Leonard Kaye, representing the County of Los Angeles; Marcia
Faulkner, representing the County of San Bernardino; Carol Leach and Ginny Brummels,
representing the State Controller’s Office; Paul Minney, representing Mandated Cost Systems;
and Greg Rogers, representing the Department of Finance.

Ms. Faulkner stated that, while staff submitted there were two issues before the Commission, she
believed there was five unresolved issues. She began with the most significant issue: direction
from Commission members at the test claim hearing. She contended that staff believed the
Commissioners carved out an exception to imposing fees on other local agencies, only if the
other local agency was a dependent district governed by the county board of supervisors.
However, she believed the issue is, and the transcript, minutes, and Statement of Decision show,
that the Commission provided direction that voluntary or involuntary entities be addressed at the
Ps&Gs stage. Therefore, when she submitted the original Ps&Gs, she provided a definition of
voluntary and involuntary depositors. And, when she resubmitted the Ps&Gs a few months later,
she listed actual voluntary and involuntary districts. Both times, staff struck the language from
the Ps&Gs. Ms. Faulkner then reviewed the test claim hearing transcript; specifically, the
discussions of voluntary versus involuntary. She quoted Member Sherwood as stating that the
issue of which voluntary or involuntary entities would pay fees should be addressed at the
Ps&Gs phase. Ms. Faulkner discussed the difference between voluntary and involuntary
districts, and the difference between districts that are self-governed and those that are governed
by the county board of supervisors. She then reiterated that she disagreed with the staff
recommendation to carve out an exception for districts governed by the board of supervisors.

Ms. Faulkner proceeded to discuss the remaining four issues. First, she agreed with Mr. Minney
that schools should be included as eligible claimants. Second, she recommended that ongoing
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training for new committee members be reimbursed. Third, she recommended that counties be
reimbursed for annual audits conducted on county treasury oversight committees, and fourth, she
recommended technical cleanup language regarding employee classifications.

Mr. Burdick stated that his only purpose was to support Ms. Faulkner regarding voluntary and
involuntary participants in the county treasury pool. He believed that staff’s proposed
modifications too narrowly constrain the intentions of the Commission.

Mr. Kaye also supported Ms. Faulkner’s comments, and recommended langunage for the annual
audit of county treasury oversight committees.

Ms. Leach indicated that the State Controller’s Office agreed with the proposed staff
modifications, and if, following this hearing, further amendments were necessary, they would
comment at that time.

Mr. Minney stated that he requested that school districts be included as eligible claimants,
specifically county superintendents attending the meetings of county treasury oversight
committees.

Mr. Rogers stated that the Department of Finance concurred with staff’s recommendation.

Member Sherwood clarified that staff had completed the work as he had requested, and that
Government Code section 17556(d) does impact this issue. He also mentioned an issue,
probably not before the Commission at this time, that if costs are passed from the county to an
involuntary participant, can that participant come before the Commission and ask for a mandate.

Member Steinmeier asked Member Sherwood if he agreed with the staff analysis. Member
Sherwood responded that he did, at this point in time. Member Steinmeier clarified that the
members were concerned with considering the issue of voluntary and involuntary depositors; not
that it would have any affect, but that the issue was discussed. She stated that she believed staff
did analyze the issue. For school districts, Member Steinmeier clarified that they were talking
about excess funds. If a school district has excess funds, it can go with the county pool or go
somewhere else. In either case, the school district may have to pay management fees—it is part
of doing business with investments. Therefore, school districts may not be eligible for
reimbursement.

Mr. Minney responded that he was not trying to expand the reimbursable activities section. They
would comply with the staff analysis that excludes reimbursement for the fees. He reiterated that
he is talking about county superintendent’s participation on the committee. Ms. Steinmeier
stated that if school districts were eligible, they would probably have to file their own claim.
Chairperson Porini asked staff to comment.

Mr. Avalos responded that the original test claim made no mention of school participation in the
oversight committee, and those activities were not analyzed during the test claim phase.

Mr. Minney countered that staff’s test claim analysis did focus on school districts as it related to
fees, but it was probably an oversight when it came to concluding who the eligible claimants
were.

Camille Shelton responded that the main concern was the reference to Government Code section
27136, which requires a depositor to file a request to withdraw funds. Counties or schools did
not claim that activity, and there is no finding in the statement of decision whether or not it
constitutes a new program or higher level of service, and therefore, a school must file a test claim
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on that statute. In addition, Ms. Shelton stated that while additional claimants were added in
other claims, the language in those claims was more general.

Jviember Beltrami asked Member Sherwood if he agreed that staff had overlooked the
voluntary/involuntary issue in its original analysis. Member Sherwood responded that he would
hav= to look at the minutes, but that he recalled there was indecision whether or not there was an
inveluntary group within the county pool, and that is why he originally raised the point to look at
the is:ne in more detail during the Ps&Gs phase. Member Beltrami stated that, just like the
concerns that were raised over voluntary and involuntary districts, he is concerned that there is
now ccrfusion over eligibility for schools.

ir. Avalos explained that the claim was filed from the county perspective, and cited cities and
school districts as eligible for reimbursement. At the test claim hearing, new evidence was
vroduced indicating that there were involuntary depositors that are part of the investment pools.
At that point, the representatives suggested dealing with this issue at the Ps&Gs phase. And we
did that. Mr. Avalos stated, however, that county superintendent or school district activities were
never raised during the test claim phase.

Member Beltrami asked if the statute names individuals who sit on the oversight committee, are
each of those individuals required to file a claim, or is it just assumed that whoever sits on the
committee is doing the work named in the statute. Mr. Avalos responded that no activities were
apparent during the test claim phase.

Ms. Faulkner stated that from her perspective, either the county would be reimbursed for their
portion of the costs, or if the county imposed a fee on everyone, those particular local agencies
and school districts would be able to seek reimbursement. She stated that she believed the
school costs would be minor. She reiterated that if the Commission determined that the county
will not be reimbursed for any fees, even the costs for involuntary depositors, then those other
aozncies should be able to file claims under this mandate. Ms. Faulkner discussed the San Jose
court case, and the fact that the process had been confusing.

Ms. Shelton agreed that this was a confusing issue, however, the Commission is bound by the
Statement of Decision. What the claimants are seeking would change the Statement of Decision,
ani that is not possible. The time for reconsidering the Statement of Decision has passed. So the
proposed Ps&Gs are consistent with the Statement of Decision.

Member Beltrami stated that if Member Sherwood asked that the Ps&Gs address certain issues,
shouldn’t the Ps&Gs address those issues. Ms. Shelton responded that the staff analysis does
address those issues. If the issue is whether the county is allowed to seek reimbursement for fees
they could charge to other local agency depositors, the Commission’s Statement of Decision
already denied it.

Ms. Faulkner noted that the last paragraph of the Statement of Decision concludes that the test
claim legislation does not impose a reimbursable mandate for fees assessed by a county treasury
oversight committee for local agencies voluntarily placing their funds with the county, and
therefore, it opens the door for schools and cities to be reimbursed for the fees that are passed on
to them.

Ms. Shelton responded that she interpreted that paragraph from the perspective of the depositors
rather than the county, and so we’re talking about apples and oranges.
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Member Steimmeier asked if it would be inconsistent with the Statement of Decision to add the
county superintendent to the list of members of the oversight committee.

Ms. Shelton responded that it would be acceptable to add the county superintendent as a member
so they could be reimbursed for committee participation. However, they would have to file a
new test claim if they are trying to seek reimbursement for the fees imposed on them.

Member Beltrami stated that it was a shame that the Commission is forced to require these
participants to file new test claims.

Chairperson Porini asked for a motion. Member Steinmeier moved the staff analysis with the
addition of the participation of county superintendents on the oversight committee.

Mr. Avalos asked if they intended to include the claimant’s other requested technical
amendments. Member Steinmeier stated that her motion did not include those changes. With a
second by Member Sherwood, the motion carried 4-2. Members Beltrami and Halsey voted no.

Mr. Burdick asked if the Commission could request that staff assist claimants in defining what
“cause an audit” means. Ms. Shelton stated that this was the first time this issue has been raised.
Member Steinmeier stated that it would behoove the Commission for staff to work with the State
Controller’s Office to come up with a uniform definition in order to prevent incorrect reduction
claims. Chairperson Porini asked the SCO if they would work on this issue, and Ms. Brummels
responded affirmatively.

EXECUTIVE DIRECTOR’S REPORT
Item 7 Workload, Legislation, Next Agenda
Ms. Higashi noted the following:
e New Filings. Thirteen new test blailns and two new incorrect reduction claims were filed.
e Legislation

Local Claims Bill. SB 348 was amended to appropriate $89 million for local agencies and
allocate $104 million of funds in the Budget Act for school districts. The bill will be set for
hearing when the Legislature returns from recess.

Special Education Settlement Bill. SB 982 has passed the Legislature and is on its way to the
Governor’s desk.

Mandates Reform Bill. AB 745 is set for hearing in Appropriations Committee on August
20th.

CLOSED EXECUTIVE SESSION PURSUANT TO GOVERNMENT CODE SECTIONS
11126 and 17526.

PENDING LITIGATION

To confer with and receive advice from legal counsel, for consideration and action, as
necessary and appropriate, upon the following matters pursuant to Govermnment Code
section 11126, subdivision (e)(1):

1. County of San Bernardino v. State of California, et al., Case Number B140704 in the
Appellate Court of California, Second Appellate District, Division 2.
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2. San Diego Unified School District v. Commission on State Mandates, et al., Case
Number D038027, in the Appellate Court of California, Fourth Appellate District,
Division 1.

3. Department of Finance v. Commission on State Mandates, et al., Case Number
00CS01446, in the Superior Court of the State of California, County of Sacramento.

4. Long Beach Unified School District v. Commission on State Mandates, Case Number
BS061159, in the Superior Court of the State of California, County of Los Angeles.

5. San Diego Unified School District and San Juan Unified School District v.
Commission on State Mandates, et al, Case Number 00CS00810, in the Superior
Court of the State of California, County of Sacramento.

6. State of California, Department of Finance v. Commission on State Mandates, Kern
Union High School District; San Diego Unified School District, County of Santa
Clara, Case Number C037645, in the Court of Appeal, Third Appellate District.

7. City of San Diego v. Commission on State Mandates, et al. Case Number
GIC751187, in the Superior Court of the State of California, County of San Diego.

8. County of Los Angeles v. Commission on State Mandates, et.al., Case Number
BS064497, in the Superior Court of the State of California, County of Los Angeles.

9. County of San Bernardino v. Commission on State Mandates, et al,. Case Number
BS06911, in the Superior Court of the State of California, County of Los Angeles.

10. County of San Bernardino v Commission on State Mandates of the State of California
et al., Case Number SCVSS72444, in the Superior Court of the State of California,
County of San Bernardino.

11. County of San Diego v. Commission on State Mandates, et al., Case Number
GIC762953, in the Superior Court of the State of California, County of San Diego.

To confer with and receive advice from legal counsel, for consideration and action, as

necessary and appropriate, upon the following matter pursuant to Government Code
section 11126, subdivision (e)(2):

« Based on existing facts and circumstances, there is a specific matter which presents
a significant exposure to litigation against the Commission on State Mandates, its
members and/or staff (Gov. Code, § 11126, subd. (e)(2)(B)(i).)

PERSONNEL

To confer on personnel matters pursuant to Government Code sections 11126,
subdivision (a) and 17526.

Discussion and action, if appropriate, ‘on report from the Personnel Sub-Committee
on the selection and appointment of the Attorney/Chief Legal Counsel (C.E.A.)
pursuant to Government Code sections 17529 and 19889 et seq.

Chairperson Porini announced that the Commission would meet in closed executive session
pursuant to Government Code section 11126, subdivision (e), to confer with and receive advice
from legal counsel for consideration and action, as necessary and appropriate, upon the pending
litigation listed on the published notice and agenda and Govermnment Code sections 11126,

subdivision (a) and 17526, to confer on personnel matters listed on the published notice and
agenda.
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REPORT FROM CLOSED EXECUTIVE SESSION

Chairperson Porini reported that the Commission met in closed executive session pursuant to
Government Code section 11126, subdivision (e), to confer with and receive advice from legal
counsel for consideration and action, as necessary and appropriate, upon the pending litigation
listed on the published notice and agenda and Government Code sections 11126,

subdivision (a) and 17526, to confer on personnel matters listed on the published notice and
agenda.

COMMENTS

Chairperson Porini noted that this might be Member Beltrami’s last meeting. The members
acknowledged Member Beltrami’s many contributions to the Commission and wished him well.
Member Sherwood thanked Member Beltrami for his work on Special Education, noting that he
was very instrumental in keeping things moving and helping to resolve a very important issue.
Member Sherwood added that Member Beltrami had represented the public very well and
acknowledged that his service had not been for monetary purposes. Member Steinmeier agreed
and added that she appreciated Member Beltrami’s straightforwardness and knowledge about
county government. On behalf of many representatives from the State Controller’s Office,
Member Harrigan agreed with the other members and thanked Member Beltrami for his insight.
Member Halsey agreed as well and said it had been a pleasure working with him. Chairperson
Porini thanked Member Beltrami for his years of service. Member Beltrami stated that it had
been a privilege working with the Commission. Ms. Higashi added that Member Beltrami’s
county experience during SB 1033, and on other issues, was invaluable.

ADJOURNMENT

Chairpe1son Porini adj ourned the meeting at 12:34 p.m.

PAULA HIGASHI

Executive Director
f:/meetings/minutes/2001/072601

1655



1656



COMMISSION ON STATE MANDATES

NOTICE AND'AGENDA
State Capitol, Room 126
Sacramento, California

August 23, 2001

9:30 A.M. - PUBLIC SESSION

L CALL TO ORDER AND ROLL CALL -
IT. APPROVAL OF MINUTES
Item 1 July 26,2001

I, PROPOSED CONSENT CALENDAR (action)

Note: If thewe are no objections to any of the following action items, the Executive
Director will include it on the Proposed Consent Calendar that will be presented at the
hearing. The Commission will determine Which items will remain on the Consent
Calendar. ' '

IV.  HEARINGS AND DECISIONS,; PURSUANT TO CALIFORNIA CODE OF
REGULATIONS, TITLE 2, CHAPTER 2.5, ARTICLE 7 (action)

Note'A Witnesses will be sworn in en masse before consideration of Ttems 2-6.
A. TEST CLAIMS

Item 2 Eastwew OptzonalAttendance Area, CSM 99-TC-01
' Palos Verdes Peninsula Unified School District, Claimant
Statutes of 1998, Chaptel 868

Item 3 Sex Crime Conﬁdenrzalzty, 98-TC-21
' City of Hayward, Claimant
Penal Code Section 293
Statutes of 1992, Chapter 502
Statutes of 1993, Chapter 555°
Statutes of 1993- 94, 1st Extraordmary Session, Chapter 36

B PROPOSED STATEMENTS OF DECISION — TEST CLAIMS

Item 4 Comprehensive School Safety Plans, 98-TC-01 and 99- TC 10
: Kern High School District, Claimant
Education Code Sections 35294.1, 35294.2, 35294, 6 and 35294.8
Statutes of 1997, Chapter 736, Statutes of 1999, Chapter 996_

t http://www .csi.ca.gov
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~ VIL

VIIL

Item 5%  Sex Oﬁ’enders Disclosure by Law Enforcement Officers, 97-TC- 15
County of Tuolummne, Claimant
Penal Code Sections 290 and 290.4
Statutes of 1996, Chapters 908 and 909
Statutes of 1997, Chapters 17, 80, 817, 818, 819, 820, 821 and 822
Statutes of 1998, Chapters 485, 550, 927, 928, 929 and 930.

Item 6* Dismissal of the Educational Revenue Augmentation Fund (ERAF) Test
Claim, 00-TC-03
City of Sacramento, Claimant
Revenue and Taxatlon Code Section 95, et al.
Education Code Section 41204.5, et al.
Statutes of 1992, Chapter 699, et al.

C. PROPOSED STATEMENT OF DECISION - INCORRECT REDUCTION CLAIM

Item 7* Graduation Requirements, 4435-1-13 & 4435-1-39
Castro Valley Unified School District
Education Code Section 51225.3
. Statutes-of 1983, Chapter 498

INFORMATIONAL HEARING PURSUANT TO CALIFORNIA CODE OF
REGULATIONS, TITLE 2, CHAPTER 2.5, ARTICLE 8 (action) -

ADOPTION OF PROPOSED PARAMETERS AND GUIDELINES

Item 8  Animal Adoption, 98-TC-11" ,
County of Los Angeles, City of Lindsay, County of Tulale County of Fresno
and Southeast Area Animal Control Authority, Claimants
Civil Code Sections 1815, 1816, 1834, 1834.4, 1845, 1846, 1847, and 2080;
Food and Agriculture Code Sections 17005, 17006, 31108, 31752, 31752.5,
31753, 31754, 32001, and 32003; Penal Code Sections 597.1 and 599d; As
Added or Amended by Statutes of 1998, Chapter 752

EXECUTIVE DIRECTOR’S REPORT (info)

Item 9 Workload, Legislation, Next Agenda
PUBLIC COMMENT |
CLOSED EXECUTIVE SESSION PURSUANT TO GOVERNMENT CODE SECTIONS

11126 and 17526, (Closed Executive Session may begin at this time or may begin earlier
on this day and econvene at the end of the meeting.)

A, PENDING LITIGATION

To confer with and receive advice from legal counsel, for consideration and action, as

necessary and appropriate, upon the following matters pursuant to Government Code
section 11126, subdivision (e)(1):

1. County of San Bernardino v. State of California, et al., Case Number B140704 in the
Appellate Court of California, Second Appellate District, Division 2.

2. San Diego Unified School District v. Commission on State Mandates, et al., Case

Number D038027, in the Appellate Court of Califormnia, Fourth Appellate District,
Division 1.

1658



IX.

. Department of Finance v. Commission on State Mandates, et al., Case Number

- 00CS801446, in the Superior Court of the State of California, County of Sacramento,

10.

11.

Long Beach Unified School District v. Comzﬁzfssz'on on State Mandates, Case Number
BS061159, in the Superior Court of the State of California, County of Los Angeles.

San Diego Umf ed School District and San Juan Unified School District v.
Commission on State Mandates, et al, Case Number 00CS00810, in the Supeuor Court
of the State of California, County of Sacramento.

State of California, Department of Finance v. Commission on State Mandates, Kern
Union High School District; San Diego Unified School District, County of Santa
Clara, Case Number C0376435, in the Court of Appeal, Third Appellate District.

City of San Diego v. Commission on State Mandates, et al. Case Number
GIC751187, in the Superior Court of the State of California, County of San Diego.

County of Los Angeles v. Commission on State Mandates, et al., Case Number
BS064497, in the Sup.erior Court of the State of California, County of Los Angeles.

County of San Bernardino v. Commission on State Mandates, et al,. Case Number
BS06911, in the Superior Court of the State of California, County of Los Angeles.

County of San Bernardino v Commission on State Mandates of the State of California
et al., Case Number SCVSS72444, in-the Superior Court of the State of California,
County of San Bernardino.

County of San Diego v. Commission on State Mandaies, et al., Case Number
GIC762953, in the Superior Court of the State of California, County of San Diego.

To confer with and receive advice from legal counsel, for consideration and action, as
necessary and appropriate, upon the following matter pursuant to Government Code
section 11126, subdivision (e)(2):

» Based on existing facts and circumstances, there is a specific matter which presents
a significant exposure to litigation against the Commission on State Mandates, its
members and/or staff (Gov Code, § 11126, subd. (e)(2)(B)(i).)

PERSONNEL

To confer on personnel matters pursuant to Government Code sections 11126,
subdivision (a) and 17526.

Discussion and action,.if appropriate, on report from the Personnel Sub-Committee on
the selection and appointment of the Attorney/Chief Legal Counsel (C.E.A.) pursuant
to Government Code sections 17529 and 19889 et seq.

REPORT FROM CLOSED EXECUTIVE SESSION

- ADJOURNMENT

For information, contact Paula Higashi, Executive Director, at (916) 323-3562..
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Hearing Date: August 23, 2001
f\Mandates\1997\tc\97tc 1 5\propsod

ITEM 5

: TEST CLAIM
PROPOSED STATEMENT OF DECISION
PARTIAL APPROVAL OF TEST CLAIM

Penal Code Sections 290 and 290.4

Statutes of 1996, Chapters 908 and 909
Statutes of 1997, Chapters 17, 80, 817, 818, 819, 820, 821 and 822
Statutes of 1998, Chapters 485, 550, 927, 928, 929 and 930

Sex Offenders: Disclosure by Law Enforcement Officers

EXECUTIVE SUMMARY
Background

The test claim legislation (Penal Code sections 290 and 290.4) concerns the registration of
certain convicted sex offenders and public disclosure of their identity by local law enforcement
agencies. Section 290 specifically relates to the registration of these sex offenders when they are
released from incarceration, when they move or change their temporary or permanent residence
or when they update their registration on an annual basis. Section 290 also allows local law
enforcement agencies to disclose the identities of sex offenders to the public when a peace
officer reasonably suspects that it is necessary to protect the public. Section 290.4 requires the
Department of Justice to continually compile and maintain information regarding the identity of
convicted sex offenders and to establish a “900” telephone number and CD-ROM program for
public access and distribution of this information to local law enforcement agencies.

The Commission approved the test claim, in part, with a vote of 5 to 2 for the following
activities:

¢ Submission of Registered Sex Offender information to the Department of
Justice’s Violent Crime Information Network by Local Law Enforcement
Agencies (§290, subdivision (a)(1)(F))

¢ Removal of Registration for Decriminalized Conduct
(§290, subdivision (a)(2)(F)(i))

¢ Pre-register (§290, subdivision (e)(1)(A-C))

¢ Contents of Registratibn Upon Release (§290, subdivision (e)(2)(A-E))
e Notice of Reduction of Registration Period (§290, subdivision (O(1))

e High-Risk Sex Offenders (§290, subdivision (n))

e CD ROM (§290.4, subdivision (4)(A-C))

Records Retention (§290, subdivision (0))
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Commission Findings

The sole issue before the Commission is whether the Proposed Statement of Decision accurately
reflects the vote of the Commission.'

Recommendation

Staff recommends that the Commission adopt the Proposed Statement of Decision (beginning on
page 3), which accurately reflects the Commission’s decision.

! Title 2, California Code of Regulations, section 1188.1, subdivision (g).
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BEFORE THE
COMMISSION ON STATE MANDATES

STATE OF CALIFORNIA N

IN RE TEST CLAIM: o - | .NO, CSMS7-TC-15

Sex Offenders: Disclosure by Law
Penal Code SCCtIODS 290 and 290. 4 ; Enforcement Officers
Statutes of 1996 Chapters 908 and 909; .- | PROP OSED ST ATEMENT OF "
Statutes of 1997, Chapters 17, 80, 817, 818, L
819, 820, 821 and 822; Statutes of 1998, - gg%sé%ﬁﬁsggg gEOCTI ON'17500
Chapters 485, 550, 927, 928, 929 and 930

BT SEQ.; TITLE 2, CALIFORNIA CODE
L B ) ; OF REGULATIONS DIVISION 2,

Filed on Deeember.3b; 19‘9“7; o CHAPTER 2.5, ARTICLE 7

(Presented on August 23, 2001)

By County of Tuolumne, Claimant.

PROPOSED. STATEMENT OF DECISION

On July 26, 2001, the Commission on State Mandates (Commission) heard thlS test claun -during
a regularly scheduled hearing. Pamela Stone, Allan Burdick and Lieutenant John Steely
appeared on behalf of claimant. JTames Lombard and Tom Liitzenberger appeared for the
Department of Finance. '

At the hearing, oral and documentary evidence was introduced, the test claim was submitted, and
the vote was taken -

The law apphcable to the Com1mss1on s deterrmnat1on of a reimbursable state rnandated
program is article XIII B, section 6 of the Cahforma Constltutlon Governnient Code section
17500 et seq. and 1e1ated case law. P

"lhe\Comnnssmn, by a vote of 5 to 2, app'r‘oved, in part, the test claim.
e | |
111

111

111

111

111

111

111
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BACKGROUND

The test claim legislation (Penal Code sections 290 and 290.4%) concerns the registration of
certain convicted sex offenders and public disclosure of their identity by local law enforcement
agencies. Section 290 specifically relates to the registration of these sex offenders when they are
released from incarceration, when they move or change their temporary or permanent residence
or when they update their registration on an annual basis. Section 290 also allows local law
enforcement agencies to disclose the identities of sex offenders to the public when a peace
officer reasonably suspects that it is necessary to protect the public. Section 290.4 requires the
Department of Justice to continually compile and maintain information regarding the identity of
convicted sex offenders and to establish a “900” telephone number and CD-ROM program for
public access of this information. The Department of Justice must distribute the information
obtained on convicted sex offenders by CD-ROM or other electronic medium to local law
enforcement agencies who in turn “may” then provide public access to the information.
However, municipal police departments of cities with a population of less than 200,000 are
exempt from this requirement. '

Claimant’s Position

Claimant contends that the test claim legislation imposes a reimbursable state mandate for the
following activities:

1. Registration (§290, subdivision (a))

Record Retention (§290, subdivision (0))

Reporting to the Department of Justice (§290, subdivisions (b)(2), (e)(3) and (£)(1))
Records Destruction (§290, subdivision (d)(5)) ‘
Notification of Change of Address (§290, subdivision (f))

Notice of Prohibited Conduct (§290, subdivision (1)(1))

Disclosure of Information to the Public (§290, subdivision (n1))

Public Access to CD-ROM & File Maintenance (§290.4, subdivision (a)(4)(A))

Department of Finance’s Position

N o o A W

Department of Finance concedes that the test claim legislation may result in additional costs to
local law enforcement agencies. Nonetheless, Department of Finance contends that these costs
are not reimbursable, because the test claim legislation results in “costs mandated by the federal
government,” Specifically, Department of Finance asserts that the test claim legislation does no
more than implement federal law relating to the public disclosure of the identity of certain sex
offenders. Department of Finance contends:

1. Section 17556(c) of the Government Code provides that the
Commission on State Mandates shall not find a reimbursable mandate in a
statute or executive order if the statute or executive order implemented a
federal law or regulation and resulted in “costs mandated by the federal

% All further statutory references are to the Penal Code unless otherwise indicated.
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government,” unless the statute or executive order mandates costs which
exceed the mandate in that federal law or regulation.

2. Section 17513 of that Code defines “costs mandated by the:
federal government” as ““,..Any increased costs incurred by a local agency
or school district after January 1, 1973, in order to comply with the
requirements of a federal statute or regulation.” “Costs mandated by the
federal government” includes costs resulting from enactment of a state law
or regulation where failure to enact that law or regulation to meet specific
federal program or service requirements would result in substantial
monetary penalties or loss of funds to public or private persons in the
state. “Costs mandated by the federal government” does not include costs
which are specifically reimbursed or funded by the federal or state -
government or programs or services which may be implemented at the
option of the state, local agency, or school district.

COMMISSION’S FINDINGS

In order for a statute or an executive order to impose a reimbursable state mandated program
under article XIII B, section 6 of the California Constitution and Government Code section
17514, the statutory language must first direct or obligate an activity or task upon local
governmental agencies. If the statutory language does not direct or obligate local agencies to
perform a task, then compliance with the test claim statute or executive order is within the
discretion of the local agency and a reimbursable state mandated program does not exist.

In addition, the required activity or task must constitute a new program or create a higher level of
service over the former required level of service. The California Supreme Court has defined the
word “program,” subject to article XIII B, section 6 of the California Constitution, as a program
that carries out the governmental function of providing a service to the public, or laws which, to
implement a state policy, impose unique requirements on local governments and do not apply
generally to all residents and entities in the state., To determine if the “program” is new or
imposes a higher level of service, a comparison must be made between the test claim legislation
and the legal requirements in effect immediately before the enactment of the test claim
legislation. Finally, the new program or increased level of service must impose “costs mandated
by the state.”” '

- The analysis is divided into two parts. Part 1 concerns new crimes and new timelines that an
individual must register for as a convicted sex offender with the local law enforcement agency.
Part 2 relates to the remaining activities presented by the test claim legislation and includes
whether some or all of these activities are a “new program or higher level of service” and impose
“costs mandated by the state” on local law enforcement agencies.

? Article XIII B, section 6 of the California Constitution; County of Los Angeles v, State of California, supra, 43
Cal.3d at 56; Carmel Valley Fire Protection Dist. v. State of California (1987) 190 Cal.App.3d 521, 537; City of
Sacramento v. State of California (1990) 50 Cal.3d 51, 66; Lucia Mar Unified School Dist. v. Honig (1988) 44
Cal.3d 830, 835; Government Code section 17514,
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PART 1 -REGISTRATION FOR NEW CRIMES AND TIMELINES

The only issue presented by Part 1, “Registration for New Crimes and Timelines,” is whether
this portion of the test claim legislation creates a new crime and thus does not impose a
reimbursable state mandate under article XIII B, section 6 of the California Constitution and
Government Code section 17556, subdivision (g).

Article XIII B, section 6 of the California Constitution provides that the Legislature may not
provide subvention of funds for mandates that define a new crime or change the existing
definition of a crime. Section 6 specifically states:

Whenever the Legislature or any state agency mandates a new
program or higher level of service on any local government, the state
shall provide a subvention of funds to reimburse such local government
for the costs of such programs or increased level of service, except that
the Legislature may, but need not, provide such subvention of funds for
the following mandates:

(a) Legislative mandates requested by the local égency affected

(b) Legislation defining a new crime or changing an existing
definition of a crime; or [Emphasis added.]

(c) Legislative mandates enacted prior to January 1, 1975, or
executive orders or regulations initially implementing legislation
enacted prior to January 1, 1975.

Article XIII B, section 6 was codified by Government Code section 17556, subdivision (g), and
provides that there are no “costs mandated by the state” when:

The statute created a new crime or infraction, eliminated a crime or
infraction, or changed the penalty for a new crime or infraction, but only
for that portion of the statute relating directly to the enforcement of the
crime or infraction. [Emphasis added.]

Claimant contends that the registration requirements in the test claim legislation, section 290,
subdivision (a), which includes the duty to register and the time periods in which to register are a
reimbursable state mandated program. As described below, the majority of crimes identified in
the test claim legislation are not new crimes and have imposed a duty to register on convicted
sex offenders for over fifty years. However, the test claim legislation has added some additional
crimes that require registration by ceitain convicted sex offenders. If these individuals fail to
register as a sex offender within a specific time period, the test claim legislation states that they
are now guilty of a misdemeanor, felony and/or a continuing offense.

o New Crimes That Requiré Registration

Under prior law, any person, since July 1, 1944, who has been convicted in any court in
California, another state or a federal or military court who has been released, discharged or
paroled or who has been determined to be a mentally disordered sex offender must register under
section 290 if convicted under the following offenses: ‘

kidnapping; assault to commit rape, sodomy or oral copulation; aiding or
abetting rape; lewd or lascivious acts involving children; penetration by a
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foreign object; sexual battery (includes seriously disabled or medically
incapacitated victims); rape with a person who cannot give consent
because of a mental or physical disability; rape against a person’s will by
means of force, violence, duress, menace or fear of immediate and
unlawful bodily injury on the person or another; rape when a person
cannot resist because of intoxication or anesthetic; rape when the person is
unconscious; rape by threat of future harm; spousal rape; procurement;
procurement of a child; abduction of a minor for prostitution; incest;
sodomy; oral copulation; continuous sexual abuse of a child; production,
distribution or exhibition of obscene matter; sexual exploitation of a child;
employment of a minor in the sale or distribution of obscene matter or
production of pornography; advertisement of obscene matters depicting
minors; possession or control of child pornography; annoying or molesting
children; loitering around public, open toilets for the purpose of soliciting
any lewd or lascivious or unlawful act; indecent exposure; any felony
violation for sending harmful matter to a minor or any crime that a court
finds was comnntted as a result of sexual compulsmn or for the purpose of
sexual gr atification. : )

However, the test claim 1eg1slation5 now has expanded the list of crimes that require registration
by convicted sex offenders and has essentially created a “new” crime, if individuals convicted of
the below offenses fails to register within a specific time frame:

kidnapping for gain to commit robbery with intent to commit rape,
sodomy, lewd or lascivious acts involving children, oral copulation or
penetration by foreign object ® as well as plmpmg, pandeung and
aggravated sexual assault of a child. 7

If the offender fails to 1'eg1ster as a sex offender for theée new crk\im’ésy, then the offender is guilty
of a misdemeanor, felony and/or a continuing offense. Specifically, section 290 of the test claim
legislation, subdivision (g)(1), provides:

Any person who is required to register under this section based on a
misdemeanor conviction who willfully violates any, requirement of this
section is guilty of a misdemeanor punishable by imprisonment in a
county jail not exceeding one year.

In addition, subdivision (g)(2) provides:

[A]ny person who is required to register under this section based on a
felony conviction who willfully violates any requirement of this section or

4 Penal Code sections 207; 220; 264.1: 288; 272; 289; 243.4; 261, subdivision (a)(1); 261, subdivision (a)(2); 261,
subdivision (a)(3); 261, subdivision (a)(4); 261, subdivision (a)(6); 262, subdivision (a)(1); 266, 266j; 267; 285,
286;288a; 288.5;311.2; 311.3; 311.4; 311.10; 31'1.11; 247, subdivision (a); 647, subdivision (d); 314; 288.2 and
290, subdivision (E).

3 Penal Code section 290, subdivision (a)(2)(A)-(E).
§ Penal Code sections 209, 261, 286, 288, 288a, and 289, Statutes of 1997, Chapter 817.
" Penal Code sections 266, subdivisions (h)(b); 266, subdivisions (i)(b) and 269, Statutes of 1997, Chapter 818,
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who has a prior conviction for the offense of failing to register under this
section and who subsequently and willfully violates any requirement of
this section is guilty of a felony and shall be punished by 1mprlsonment in
the state prison for 16 months, or two or three years.

Also, subdivision (g)(7) provides:

Any person who is required to register under this section who willfully
violates any requirement of this section is guilty of a continuing offense.

Thus, under prior law, a sex offender convicted of kidnapping for gain to commit robbery with
intent to commit rape, sodomny, lewd or lascivious acts involving children, oral copulation or
penetration by foreign object as well as pimping, pandering and aggravated sexual assault of a
child, did not have to register as a sex offender. Now, under the test claim legislation, if these
conv1cted sex offenders fail to register, they will be guilty of a mlsdemeanor felony and/or a
continuing offense.

Nonetheless, claimant contends that the test claim legislation only “expands the requirement of
registration for sex offenders” and does not create a new crime or change the existing definition
of a crime. Claimant’s contention is correct insomuch as the list of crimes in which a sex
offender must register for has been expanded. However, claimant’s analysis of this issue is short
sided. Claimant fails to recognize that by adding these crimes the test claim legislation has
created a “new” crime. As stated above, if these convicted sex offenders fail to register as a sex
offender, they will now be guilty of a misdemeanor, felony and/or a continuing offense; whereas
before the test claim legislation, they would not have been guilty of a crime. Accordingly, the
Commission finds that this portion of the test claim legislation creates a new crime.

» New Time Periods in Which to Register

Section 290 of the test claim legislation has also 01eated new time penods in which certain
convicted sex offenders must register 1ncludmg when an offender has multlple addresses, is a
sexually violent predator or changes his or her name. Like the above new crimes, failure to
register within the proscribed timelines is a misdemeanor, felony and/or a continuing offense.

Specifically, section 290 of the test claim legislation requires a convicted sex offender who has
more than one residence to register in each jurisdiction where the offender resides. If the
offender resides in one jurisdiction but has multiple addresses in that jurisdiction, then the
offender must provide the local law enforcement agency in that jurisdiction with all addresses.?

If the offender has no residence, the offender must update his or her registration no less than
every 90 days with the local law enforcement agehcy in which the offender is located at the time
© of registration.’

Additionally, if the convicted sex offender is a sexually violent predator, then the offender must
verify his or her address and place of employment including the name and address of the
employ?g, no less than once every 90 days in a manner established by the Department of
Justice.

¥ Penal Code section 290, subdivision (a)(1)(B), Statutes of 1998, Chapter 929.
? Penal Code section 290, subdivision (2)(1)(C), Statutes of 1997, Chapter 820.
' Penal Code section 290, subdivision (a)(1)(E), Statutes of 1997, Chapter 818,
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Lastly, if a convicted sex offender changes his or her name, the offender then must inform the
local law enforcement agency where the offender is registered within 5 working days of the
name change.”

As mentioned above, section 290 of the test claim legislation, subdivisions (g)(1)(2)(7), states
that it is a misdemeanor, felony and/or a continuing offense if a convicted sex offender does not
register as required under the test claim legislation. In addition, other provisions in section 290
state that it is a crime if a convicted sex offender does not register within a specified time period.
Specifically, subdivision (g)(6) provides that:

Except as otherwise provided in paragraph (5), and in addition to any
other penalty imposed under this subdivision, any person who is
required pursuant to subparagraph (B) of paragraph (1) of subdivision (a)
to update his or her registration every 90 days and willfully fails to update
his or her registration is guilty of a misdemeanor and shall be punished by
imprisonment in a county jail not exceeding six months. Any subsequent
violation of this requirement that persons described in subparagraph (B) of
paragraph (1) of subdivision’(a) shall update their registration every 90

~days is also a misdemeanor and shall be punished by imprisonment in a
county jail not exceeding six months. [Emphasis added.]

Subdivision (g)(5), provides that:

Any person who, as a sexually violent predator, as defined in Section
6600 of the Welfare and Institutions Code, fails to verify his or her
registration every 90 days as required pursuant to subparagraph (D) of
paragraph (1) of subdivision (a), shall be punished by imprisonment in the
state prison, or in a county jail not exceeding one year.

Accordingly, by adding additional timelines in which convicted sex offenders must register,
section 290 of the test claim legislation defines a new crime. Under prior law, these convicted
sex offenders had no duty to register in the proscribed time periods. Now, under section 290 of
the test claim legislation, if they do not register or provide notification of a name change, the
offender may be guilty of a misdemeanor, felony or continuing offense. Accordingly, the
Commission finds that this portion of the test claim legislation creates a new crime.

Conclusion

Based on the foregoing, a convicted sex offender’s “Duty to Register for New Crimes and
Timelines” does not impose a reimbursable state mandate under article XIII B, section 6 of the
California Constitution and Government Code section 17556, subdivision (g).

111
111
I
I

'" Penal Code section 290, subdivision (£)(3), Statutes of 1996, Chapter 909.

1669



PART 2 - REMAINING ISSUES PRESENTED BY THE TEST CLAIM LEGISLATION
Issue 1

Is the test claim legislation a “program” within the meaning of article
XIII B, section 6 of the California Constitution by carrying out either
the governmental function of providing services to the public or
imposing unique requirements on local law enforcement agencies?

In order for the test claim legislation to be subject to article XIII B, section 6 of the California
Constitution, the test claim legislation must constitute a “program.” In County of Los Angeles v.
State of California, the California Supreme Court defined the word “program,” within the
meaning of article XIIT B, section 6, as a program that carries out the governmental function of
providing a service to the public, or laws, which to implement a state policy, impose unique
1'equi1 ements on local governments and do not apply generally to all residents and entities in the
state. ? In Carmel Valley, the court held that only one of these findings is necessary to t11gge1
the applicability of article XIII B, section 6."

To determine whether the test claim legislation carries out the governmental function of
providing services to the public, it is necessary to define the program in which the test claim
legislation operates.

California courts have continually held that police and fire protection are two of the most basic
functions of local government and are peculiarly governmental in nature.'® In the present case,
the test claim legislation concerns police protection, because it relates specifically to the
registration of certain convicted sex offenders and public disclosure of their identity by local law
enforcement agencies,

Accordingly, the Commission finds that test claim legislation is a “program” within the
meaning of article XIII B, section 6 of the California Constitution, because it carries out
the governmental function of providing police protection to the public.

Tssue 2:

Is the test claim legislation a “new program or higher level of service”
within the meaning of article XIII B, section 6 of the California
Constitution?

To determine if a program is new or imposes a higher level of service, a comparison must be
undertaken between the test claim legislation and the legal requirements in effect immediately
before the enactment of the test claim legislation."?

/1]

'2 County of Los Angeles, supra, 43 Cal.3d 46, 56.
Y Carmel Valley Fire Protection Dist., supra, 190 Cal.App.3d at 537,

" Carmel Valley Fire Protection Dist., supra, 190 Cal.App.3d 537; City of Sacramento v. State of California (1990)
50 Cal.3d 51.

'* County of Los Angeles, supra (1987) 43 Cal.3d 46, 56; Carmel Valley Fire Protection Dist., supra (1987) 190
Cal.App.3d 521, 537; Lucia Mar Unified School Dist. v. Honig (1988) 44 Cal.3d 830, 835.
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A breakdown of the required activities imposed on local law enforcement agencies is as follows:
¢ Change in Existing Timelines to Register

Prior law required every convicted sex offender of a specified crime to register in the jurisdiction
where the offender resides within 14 days of coming into the applicable jurisdiction and to
update the registration within 10 days of the offender’s birthday.16 The test claim legislation
shortened these deadlines to within 5 working days of when an offender enters the applicable
jurisdiction, and to within 5 working days of the offender’s birthday for annual updates.'’

In addition, prior law required that the convicted sex offender register with the local law
enforcement agency that the offender was last registered with in writing within 10 days of a
change of address. Within three days after receipt of this information, the local law enforcement
agency must forward a copy of the change of address or location to the Department of Justice.
The Department of Justice shall forward the appropriate registration data to the local law
enforcement agency or agencies having jurisdiction over the new place of residence or location.'® .
The test claim legislation is the same as prior law, except that the time period in which an
offender has to report his or her change of address was changed from 10 days to 5 working days.

The mere shortening in time of registration deadlines does not change the level of service related
to the above activities. Accordingly, there is no new program or higher level of service due to a
change in the existing registration deadlines.

¢ Violent Crime Information Network

The test claim legislation states that “[t]he registering agency [local law enforcement agency]
shall submit registrations, including annual updates or changes of address, directly into the
Department of Justice Violent Crime Information Network (VCIN).”"® There was no activity in
prior law requiring local law enforcement agencies to submit registrations to VCIN. Therefore,
this activity is a new program or higher level of service.

¢ Removal of Registration for Decriminalized Conduct

The test claim legislation exempts a person from registering as a sex offender under specified
conditions if the offender was convicted of sodomy or oral copulation between consenting adults
prior to January 1, 1976. The Department of Justice is required to remove these individuals from
the Sex Offender Registry. Upon notification from the Department of Justice that an offender
should be removed from the register, the local law enforcement agency must remove the
offender’s registration from its files within 30 days from receipt of notification.”® There was no
activity in prior law providing for the decriminalization of this conduct. Therefore, the activity
of removing an individual ffom a local law enforcement agency’s file is a new program or higher
level of service.

' Penal Code section 290, subdivision (a), Sfatutes of 1984, Chapter 1419,

"7 Penal Code section 290, subdivision (a)(1)(A), Statutes of 1996, Chapter 909.

, Statutes of 1950, Chapter 70,

(1)(F), Statutes of 1998, Chapter 929,
20 penal Code section 290, subdivision (a)(2)(F)(i), Statutes of 1997, Chapter 821.

'8 Penal Code section 290, subdivision (e

' Penal Code section 290, subdivision (a

)
)
)
)
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e Notice of Duty to Regis'ter Upon Release, Discharge or Parole

Prior law provides that any person who, after the first day of August, 1950, is discharged or
paroled from a jail, prison, school, road camp, or other institution where the person was confined
or is released from a state hospital to which he was committed as a psychopath be informed of
the duty to register by the official in charge of the place of confinement before the offender is
released. The official in charge must advise the convicted sex offender of the duty to register
and nmuist also have the offender read and sign a form that states this duty was explained to the
offender, The official in charge of the offender’s release must also obtain the address of where
the person expects to reside and will report the address to the Department of Justice and to the
local law enforcement agency or agencies having jurisdiction over the place that the offender
expects to reside. The official in char ge must give one copy of the form to the offender, send
one copy to the Department of Justice and one copy to the local law. enf01cement agency or
agencies having jurisdiction over the offender. '

The test claim legislation contains the same “Notice of Duty to Register” requirement as prior
law, except that some non-substantive changes have been made including moving this section to
290, subdivision (b)(1) and (2). Nonetheless, since the test claim legislation contains the same
notification requirement on local law enforcement-agencies as prior law, thereis no new program
or higher level of service related to this activity.

. Destructmn of Records

Prior law provided that all records specifically relating to the registration of sex offenders in the
custody of the Department of Justice, local law enforcement agencies and other agencies or
public officials be destroyed when the offender required to register has his or her records sealed
under the p1ocedu1 es set forth i in section 781 of the Welfare and Instrtutlons Code.”

The test claim legislation contams the same “Destructlon of Records requlrement as pl]OI‘ law,
except that some non-substantive changes have been made including moving this section to 290,
subdivision(d)(5). However, the requirement to destroy the records has remained the same.
Thus, there is no new program or higher level of service related to this activity.

e Pre-register

The test claim legislation states that a convicted sex offender required to register under its
provisions on or after January 1, 1998, shall also pre-register upon incarceration, placement or
commitment or prior to release on probation. The pre-registering official shall be the admitting
officer at the place of incarceration, placement or commitment or the probation officer if the
person is to be released on probation. The pre-registration shall consist of a pre-registration
statement in writing, signed by the person, giving information that shall be required by the
Department of Justice, fingerprints and a photograph of the person.®® Prior law contained no
provision for the activity of pre-registering. Thus, to the extent that a local law enforcement
agency must pre-register convicted sex offenders, this activity is a new program or higher level
of service.

2! penal Code section 290, subdivision (b), Statutes of 1950, Chapter 70.
22 penal Code section 290, subdivision (d)(6).
2 Penal Code section 290, subdivision (e)(1)(A)(B)(C), Statutes of 1997, Chapter 821,
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s Contents of Registration Upon Release

Prior law required that a convicted sex offender register upon release from incarceration,
placement or commitment with the local law enforcement agency or agencies in which the
offender resides. The registration must contain a statement in writing signed by the offender,
giving information as may be required by the Department of Justice, fingerprints, a photograph
of the offender and the license plate number of any vehicle owned by or registered in the name of
the offender. Within three days of receiving this information, the registering law enforcement
agency must forward this information to the Department of Justice.”

In addition to the above requirements, the test claim legislation imposes some additional
requirements on the convicted sex offender as well as local law enforcement agencies. With
regard to the signed statement, in addition to the information required by the Department of
Justice, the offender must also provide the name and address of his or her employer, and the
address of the offender's place of employment if it is different from the employer's main
address.® With regard to vehicle information, the convicted sex offender must also include
information related to any vehicle regularly driven by the offender.?® The offender must also be
notified by the local law enforcement agency that in addition to the requirements of the test claim
legislation, the offender may also have a duty to register in any other state where the offender
may relocate.”’

Lastly, the test claim legislation requires that the offender provide the local law enforcement
agency with adequate proof of residence, which is limited to a California driver's license,
California identification card, recent rent or utility receipt, printed personalized checks or other
recent banking documents showing the offender's name and address or any other information that
the registering official believes is reliable. If the offender has no residence and no reasonable
expectation of obtaining a residence in the foreseeable future, the offender shall advise the
registering official and sign a statement provided by the registering official stating that fact.
Upon presentation of proof of residence to the registering official or a signed statement that the
offender has no residence, the offender shall be allowed to register. If the offender claims that he
or she has a residence but does not have any proof of residence, the offender shall be allowed to
register but shall furnish proof of residence within 30 days of the day the offender is allowed to
register.”®

Although the above activities are directed at the convicted sex offenders, they also require
various activities on local law enforcement agencies to the extent that local law enforcement

agencies have to compile this information so that it can be sent to the Department of Justice.
Thus, the compiling of this additional data is a new program or higher level of service.

 penal Code section 290, Statutes of 1947, Chapter 1124, This provision, absent minor non-substantive changes,
has remained the same since section 290 was originally enacted in 1947.

23 penal Code section 290, subdivision (e)(2)(A), Statutes of 1998, Chapter 930,
% penal Code section 290, subdivision (€)(2)(C), Statutes of 1997, Chapter 927.
27 penal Code section 290, subdivision (e)(2)(D), Statutes of 1997, Chapter 927.
2% penal Code section 290, subdivision (e)(2)(E), Statutes of 1997, Chapter 927.
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e Notice of Reduction of Registration Period

The test claim legislation requires that every convicted sex offender who was required to register
before January 1, 1997, shall be notified whenever the offender next re-registers of the reduction
in the registration period from 14 days to 5 working days. The notice must be in writing from
the local law enforcement agency responsible for registering the individual.?’

Prior law required every convicted sex offender registering before January 1, 1985 to be notified
of the reduction in the registration period from 30 to 14 days. Since the test claim legislation
changes the registration period, a new notification is 1'equired.30 Accordingly, the activity of
notifying convicted sex offenders of the 14 to 5 day reduction in the timelines to register is a new
program or higher level of service.

¢ High-Risk Sex Offenders

The test claim legislation provides that individuals considered to be high-risk offenders can be
re-evaluated by the Department of Justice to be removed from the high-risk classification. This
process does not involve law enforcement agencies except that the form for evaluation must be
available at any sheriff’s office. Thus, to the extent that a sheriff’s office must maintain this -
form, there is a new program or higher level of service.”'

The test claim legislation also provides that the Department of Justice shall continually search its
records and identify, on the basis of those records, high-risk offenders. Four times each year, the
Department must provide each chief of police and sheriff in the state and any other designated
law enforcement entity upon request information regarding the identity of high-risk sex
offenders.

Department of Finance contends that although the Department of Justice must send this
information to each chief of police and sheriff in the state, these law enforcement agencies can
choose to disregard this information, because the test claim legislation does not impose any duty
on them in this regard. This assertion is misplaced. ' As discussed below, in the “Community
Notification” section, subdivision (n) of section 290 requires local law enforcement agencies,
under certain circurnstances, to disclose information about high-risk sex offenders to the public,
which includes statistical information. Thus, to the extent that local law enforcement agencies
need to compile this statistical data related to high-risk offenders, this activity is a new program
or higher level of service.*

¢ Community Notification

The test claim legislation permits a local law enforcement agency to disclose information about a
. k| . . . . .
convicted sex offender® or high-risk sex offender** under certain circumstances if a peace

* Penal Code section 290, subdivision (1), Statutes of 1997, Chapter 821,

* penal Code section 290, subdivision (1), Statutes of 1985, Chapter 1474,

3! Penal Code section 290, subdivision (n)(1)(G)(ii), Statutes of 1996, Chapter 908.
32 Penal Code section 290, subdivision (1)(2), Statutes of 1996, Chapter 908.

33 Penal Code section 290, subdivision (m), Statutes of 1996, Chapter 908,

34 Penal Code section 290, subdivision (n), Statutes of 1996, Chapter 908.
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officer reasonably suspects that a child or other person is at risk. Specifically, the test claim
legislation provides:

When a peace officer reasonably suspects, based on information that has
come to his or her attention through information provided by any peace
officer or member of the public, that a child or other person may be at risk
from a sex offender convicted of a crime listed in paragraph (1) of
subdivision (a) of Section 290.4, a law enforcement agency may,
notwithstanding any other provision of law, provide any of the
information specified in paragraph (4) of this subdivision about that

~ registered sex offender that the agency deems relevant and necessary to
protect the public, to the following persons, agencies, or organizations the
offender is likely to encounter, including, but not limited to, the following:

(A) Public and private educational institutions, day care establishments,
and establishments and organizations that primarily serve
individuals likely to be victimized by the offender.

(B) Other community members at risk. [Emphasis added.]

This information generally includes information that the agency deems relevant and necessary to
protect the public and may include the following:

1. The offender’s full name.

The offender’s known aliases.

The offender’s gender.

The offender’s race.

The offender’s physical description.
The offender’s photograph.

The offender’s date of birth.

Crimes resulting in registration.

e ST e

The offender’s address, which must be verified prior to publication.

,_.
<

Description and license plate number of offender’s vehicles or
vehicles the offender is known to drive.

—
—_

Type of victim targeted by the offender.

H
0

Relevant parole or probétion conditions, such as one prohibiting
contact with children. ‘

13. Dates of crimes resulting in classification under the test claim
legislation.

14, The date of release from confinement.*’

% Penal Code section 290, subdivision (m)(4), Statutes of 1996, Chapter 908,
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Although it is a well-settled principle of statutory construction that the word “may” is ordinarily
construed as permissive and “shall” is ordinarily construed as mandatory, there are situations in
which “may” is interpreted to mean “shall.”*® In Los Angeles County v. State,’’

the Third District Court of Appeal held:

The word “may” as used in a statute or constitution is often interpreted to
mean “shall” or “must.” Such interpretation always depends largely, if not
altogether, on the object sought to be accomplished by the law in which
the word is used. It seems to be the uniform rule that, where the purpose
of the law is to clothe public officers with power to be exercised for the
benefit of third persons, or for the public at large ~ that is, where the
public interest or private rights requires that the thing be done then the
language, though permissive in form, is peremptory . . .

Since a peace officer is a “public officer,”% ifa peace officer reasonably suspects that a child or

another person is at risk from a sex offender or high-risk sex offender, the peace officer must
notify certain members of the public that may be in danger from the sex offender. There was no
activity in prior law related to community notification of sex offenders. Thus, the comimunity
notification activity is a new program or higher level of service.

e CDROM

The test claim legislation states that on or before July 1, 1997, the Department of Justice shall
provide a CD-ROM or other electronic medium containing information about certain sex
offenders and shall update and distribute the CD-ROM or other electronic medium on a monthly
basis to sheriff's departments in each county, municipal police departments of cities with a
population of more than 200,000 and other law enforcement agencies. The local law -
enforcement agencies “may” obtain additional copies by purchasing a yearly subscription to the
CD-ROM or other electronic medium from the Department of Justice for a yearly subscription
fee andB;‘may” make the CD-ROM or other electronic medium available for viewing by the
public.

Like the Community Notification activity above, the use of the term “may,” though permissive in
form, is peremptory. In fact, according to the legislative history, it was the legislative intent that
the CD-ROM or other electronic medium shall be made available to the public.*? Assembly Bill
1562 states that:

Knowing the identity of sex registrants empowers parents to protect
their children from exposure to persons who might do them harm.,
Likewise, adult victims would similarly be empowered. It deters sex

3¢ Common Cause of California v. Board of Supervisors of L.A. County (1989) 49 Cal.3d 432...
*7 Los Angeles County v. State (1923) 64 Cal,App.290.

% Government Code section 195 and Evidence Code section 200.

%% Penal Code section 290.4, subdivision (a)(4)(A), Statutes of 1996, Chapter 908.

“0 Assem. Bill No. 1562 (1995-1996 Reg. Sess.) Proposed Conference Report No. 1, August 27, 1996, page 2,
paragraph 12,
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offenders from re-offending by increasing public awareness of then
proclivities, thereby discouraging them from contact with childr en.*

Moreover, the California Department of Justice evaluated patterns of sex offenders and
conducted a 15-year follow-up of sex offenders first arrested in 1973. The Department of Justice
found:

An analysis of subsequent arrests over the 15-year period (1973-1988)
found that nearly one-half (49.4%) were re-arrested for some type of
offense and almost 20% (19.7%) for a subsequent sex offense. Sex
offenders whose first arrest was for rape by force or threat had the highest
recidivism rate, 63.4% for any offense and 25.5% for a subsequent
offense. The high recidivist 1ate could be attributed, in part, to the
anonymity of the sex offender.*

Accordingly, the test claim legislation requires that the sheriff's department in each county,
municipal police departinents of cities with a population of more than 200,000 and other
applicable law enforcement agencies provide the necessary equipment for the public to access
the sex offender information provided by the Department of Justice on CD-ROM or another
electronic medium. Prior law had no provision related to this activity. Thus, this activity is a
new program or higher level of service. ’

. Records Retention

The test claim legislation requires local law enforcement agencies to maintain records of those
persons requesting to view the CD-ROM or other electronic medium for a minimum of five
years and to maintain records of the means and dates of dissemination for a minimum of five
years related to the disclosure of high-risk offenders.*> There is 1o records retention activity
under prior law related to CD-ROM or other electronic medium. Accordingly, the records
retention activity is a new program or higher level of service.

Conclusion

Based on the foregoing, the following activities are a new program or higher level of service
under article XIII B, section 6 of the California Constitution:

o Submission of Reglsteied Sex Offender 1nfoﬁnét10n to the Department of
Justice’s Violent Crime Information Netw01k by Local Law Enforcement
Agencies (a)(1)(F))

e Removal of Registration for Decriminalized Conduct
(8290, subdivision (a)(2)(F)(i))

o Pre-register (§290, subdivision (e)(1)(A-C))
e Contents of Registration Upon Release (§290, subdivision (e)(2)(A-E))
¢ Notice of Reduction of Registration Period (§290, subdivision (1)(1))

4l Supra, page 4, paragraph 3.
“2 Supra, page 4, paragraph 4.
‘3 penal Code section 290, subdivision (o), Statutes of 1996, Chapter 908,

N
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e High-Risk Sex Offenders (§290, subdivision (n)) -
o Community Notification (§290, subdivision (m))

e CD ROM (§290.4, subdivision (4)(A-C))

» Records Retention (§290, subdivision (o))

However, the analysis must continue to determine if the above activities impose “costs mandated
by the state,” under Government Code section 17514.

Issue 3:

Does the test claim legislation impose “costs mandated by the state”
‘within the meaning of Government Code section 17514?

Under Government Code section 17514 a new program or higher level of service must impose
“costs mandated by the state.” However, under Government Code section 17556, subdivision
(c), the Commission shall not find “costs mandated by state” if the test claim legislation
implemented a federal law. :

Government Code section 17556, subd1v1310n (c), provides that there are no “costs mandated by
the state” when:

(c) The statute or executive order implemented a federal law or
regulation and resulted in costs mandated by the federal government,
unless the statute or executive order mandates costs which exceed the
mandate in that federal law or regulation. [Emphasis added.] .

Government Code section 17513 defines “costs mandated by the federal government” as;

. any increaged costs incurred by a local agency or school district after
January 1, 1973, in order to comply with the requirements of a federal
statute or regulation. "Costs mandated by the federal government"
includes costs resulting from enactment of a state law or regulation where
failure to enact that law or regulation to meet specific federal program or
service requirements would result in substantial monetary penalties or loss
of funds to public or private persons in the state. “Costs mandated by the
federal government” does not include costs which are spe01ﬁca11y
reimbursed or funded by the federal or state government or programs or
services which may be implemented at the option of the state, local
agency, or school district, [Emphasis added.]

¢ Federal Law-

History of the Federal Law

There are three federal enactments that concern the test claim legislation: the Jacob Wetterling
Crimes Against Children and Sexually Violent Offender Registration Act, Megan’s Law and the
Pam Lychner Sexual Offender Tracking and Identification Act. The collective result of these
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enactments is codified in 42 U.S.C. 14071-72 (referred to below as “section 14071”)* and
represents the federal law in this matter. These three enactments are as follows:

1. The Wetterling Act, which was enacted by section 170101 of the Violent Crime Control
and Law Enforcement Act of 1994,* encourages states to establish an effective sex
offender registration system.

2. Megan’s Law,* which amended the provisions of the Wetterling Act, relates to the release
of registration information.

3. The Lychner Act,”’ which makes further amendments to the Wetterling Act, contains
provisions to ensure the nationwide availability of sex offender registration information to
law enforcement agencies. :

The federal Department of Justice issued guidelines for state compliance with the original
version of the Wetterling Act*®and has more recently published guidelines to implement Megan’s
Law and clarify other issues concerning Wetterling Act compliance, or section 14071.%

Qverview of Section 14071

Section 14071 provides a financial incentive for states to establish 10 year registration
requirements for persons convicted of certain crimes against minors and sexually violent

- offenses and to establish a more stringent set of registration requirements for a sub-class of
highly dangerous sex offenders characterized as “sexually violent predators.” States that fail to
establish such systems within three years (subject to a possible two year extension) face a 10%
reduction in funding for HIV testing.™

In order to determine if the federal exception applies to the test claim legislation, the
Commission must first determine if the test claim legislation implemented section 14071 and
resulted in “costs mandated by the federal government.” If so, the Commission must then
determine if the test claim legislation exceeds the scope of section 14071.

» Findings

Did the Test Claim Legislation Implement Section 140717

The legislative history of the test claim legislation shows that it was enacted to implement
section 14071. Assembly Bill 1562 specifically states that the passage of the test claim
legislation “will launch Megan’s Law in California and fulfill the requirements of the federal
law.” “Failure to act would constitute non-compliance with the Jacob Wetterling Crimes Against

“ 42 U.8.C.A. section 14072 is not relevant to the test claim as it specifically deals with the FBI database.
342 U.S.C.A. section 14071,Public Law 102-322, 108 Stat. 1796, 2038.

042 U.8.C.A. section 14071, Public Law 104-145, 110 Stat, 1345, May 17, 1996.

742 U.S.C.A. section 14071, Public Law 104-236, 110 Stat, 3096, 3097, October 3, 1996.

“8 6] FR 15110 (issued April 4, 1996), Final Guidelines for the Jacob Wetterling Crimes Against Children and
Sexual Violent Offender Registration. ‘

49 64 FR 572 (issued January 5, 1999) and 64 FR 3590 (issued January 22, 1999), Final Guidelines for the Jacob
Wetterling Crimes Against Children and Sexual Violent Offender Registration.

50 42 U.S.C.A. section 3756, subdivision (f).
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Children and Sexually Violent Offender Registration Act and result in the loss of nearly §5
million in ...funding.”"

In addition, section 14071 specifically provides that states must comply/implement its provisions
or lose funding for HIV testing. Section 14071 states that the Attorney General shall establish
guidelines for state programs for certain individuals convicted of specified sexual offenses.’? As
mentioned above, the Attorney General issued these guidelines in 1996 and revised and reissued
them again in 1999. Section 14071 specifically outlines the provisions that a state registration
program must contain® and specifies the dates in which states must comply with section 14071
as well as the consequences if a state fails to comply with its provisions,54

Accordingly, the Commission finds that the test claim legislation implemented section 14071.
However, the analysis must continue to determine if the test claim legislation results in “costs
mandated by the federal government.”

Does the Test Claim Legislation Result in Costs Mandated by the Federal Government?

“Costs mandated by the federal government" includes costs resulting from enactment of a state
law or regulation where failure to enact that law or regulation to meet a specific federal program
or service requirements would result in substantial monetary penalties or loss of funds to public
or private persons in the state. However, “costs mandated by the federal government” does not
include costs which are specifically reimbursed or funded by the federal or state government or
programs or services which may be implemented at the option of the state, local agency or
school district.”® [Emphasis added.]

In order to determine if the test claim legislation was “implemented at the option of the state,”
California courts, including the California Supreme Court, have held that “[t]he test for
determining whether there is a federal mandate is whether compliance with federal standards ‘is
a matter of true choice,’ that is, whether participation in the federal program ‘is truly
voluntary,”*® The Hayes court in following the California Supreme Court’s decisions in City of
Sacramento v. State of California (Sacramento II),°" held that a “determination of whether
compliance with a federal law is mandatory or optional must depend on such factors as the
nature and purpose of the federal program; whether its design suggests an intent to coerce; when
state and/or local participation began; the penalties, if any, assessed for withdrawal or refusal to

31 Assem. Bill No. 1562 (1995-1996 Reg, Sess.) Proposed Conference Report No. 1, August 27, 1996, pages 5 and
6.

%2 42 U.8.C.A,, section 1407(a), Public Law 103-322, 108 Stat. 2038,

3342 U.8.C.A., section 1407(b), Public Law 103-322, 108 Stat, 2038.
*42U.8.C.A,, section 1407(f)(1)(2), Public Law 103-322, 108 Stat. 2038.
5% Government Code section 17513.

58 Hayes v. Commission on State Mandates (1992) 11 Cal.App.4th 1564, 1581; City of Sacramento v. State of
California (1990) 50 Cal.3d 51, 76.

3T City of Sacramento v. State of California (1990) 50 Cal.3d 51.
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participate or comply; and any other legal and practical consequences of nonparticipation,
noncompliance or withdrawal.”*® Application of these factors in the present case is as follows:

e Nature and Purpose of the Federal Program - The federal legislation was enacted
to provide the public with information regarding certain convicted sex offenders.
The centerpiece of the test claim legislation, the registration and notification
provisions related to convicted sex offenders, has its genesis in a New Jersey murder
case. On July 29, 1994, Megan Kanka was raped and asphyxiated to death by Jesse
Timmendequas, Megan's thirty-three year old neighbor, Unbeknownst to Megan's
parents, Timmendequas was a convicted child molester living in a nearby home
with two other convicted pedophiles. The brutal murder of this young girl shocked
the nation, and catapulted the issue of sexually violent crimes against children onto
a national stage.

e Whether the Federal Statute Suggests an Intent to Coerce — Although no
monetary penalties would be assessed against the state for failure to implement
section 14071, it would lose substantial funds for HIV testing of certain sex
offenders, According to the test claim legislation, “[a] state that fails to implement
the program as described in this section [the test claim legislation] shall not receive
10 percent of the funds that would otherwise be allocated to the State under sectlon
3756 of this title.”® Section 3756 provides:

(a) States

Subject to subsection (f) of this section, of the total amount appropriated
for this subchapter in any fiscal year, the amount remaining after setting
aside the amount required to be reserved to carry out section 3761 of this
title shall be set aside for section 3752 of this title and allocated to States
as follows:

(1) $500,000 or 0.25 percent, whichever is gleatel shall be allocated to
each of the partlclpatmg States; and

(2) of the total funds remaining after the allocation under paragraph (1),
there shall be allocated to each State an amount which bears the same ratio
to the amount of remaining funds described in this paragraph as the
population of such State bears to the population of all the States. ©

Subsection (f) provides for the testing of certain sex offenders for human
immunodeficiency virus.®' ‘
In addition, as discussed above, the legislative history of the test claim legislation
shows that if California refused to implement section 14071, it would lose

*8 Hayes v. Commission on State Mandates (1992) 11 Cal.App.4th 1564, 1582; City of Sacramento v. State of
California (19%0) 50 Cal.3d 51, 76.

42 U.8.C.A. section 1407(a), 108 Stat, 2038,
89 42 U.S.C.A. section 3756(a), 108 Stat. 2138,
ST 42 U.S.C.A. section 3756(f), 108 Stat. 2138.
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substantial funds for HIV testing. Specifically, Assembly Bill 1562 states that
“[f]ailure to act would constitute non-compliance with the Jacob Wetterling Crimes
Against Children and Sexually Violent Offender Registration Act and result in the
loss of nearly $5 million in ...funding.’f62 Clearly, the Legislature believed that
such a loss in funding was “substantial,” since it was the basis of compliance with
section 14071. ’

Thus, although no monetary penalties would be assessed against the state for failure
to implement section 14071, it would lose substantial funds for HIV testing of
certain sex offenders,

e  When State and/or Local Participation Began — Section 170101 of the Violent
Crime Control and Law Enforcement Act was enacted on September 13, 1994.
Congress amended and President Clinton signed the Wetterling Act portion of
section 14071 in May of 1996. The test claim legislation was enacted by an
“urgency statute’ and became effective on September 25, 1996.

e The Penalties, if any Assessed for Withdrawal or Refusal to Participate or
Comply — There are no penalties if a state fails to comply with the federal
legislation. However, as mentioned above, failure to comply will result in a loss of
federal funding for HIV testing for certain sex offenders.

e Any Other Practical or Legal Consequence of Nonparticipation,
noncompliance or withdrawal - Practically speaking, California, like all the other
states, had no choice but to comply with the federal legislation or lose substantial
funding.

Based on the above factors, the Commission finds that the state had no “true choice” but to
comply with the provisions of section 14071. Accordingly, the test claim legislation
implemented a federal law and resulted in costs mandated by the federal government.®

However, the federal exception does not apply to the extent that the test claim legislation
mandates costs that exceed the mandate in that federal law or regulation.®* Thus, the
Commission must compare the test claim legislation to the federal legislation to determine which
costs or activities exceed the federal mandate.

Does the Test Claim Legislation Exceed the Federal Mandate?

In order to determine if the test claim legislation exceeds section 14071, the Commission has
compared the activities imposed by the test claim legislation to section 14071 below. However,
before comparing the test claim legislation and section 14071, it should be noted that section
14071 was not intended to, and does not have the effect of, making states less free than they were
under prior law to impose such requirements. Hence, section 14071’s standards constitute a
floor for state programs, not a ceiling. States do not have to go beyond sections 14071°s

&2 Assemn. Bill No. 1562 (1995-1996 Reg. Sess.) Proposed Conference Report No. 1, August 27, 1996, pages 5 and
6.

8 Government Code section 17556, subdivision (c).

84 Ipid.
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minimum requirements to maintain eligibility for funding, but they may retain the discretion to

do so. State programs often contain elements that are not required under section 1407

1.9

Activities Imposed by the Test Claim
Legislation

Federal Mandate
Section14071.

Violent Crime Information Network®®

Section 14071 has no requirement that the state
establish a Violent Crime Information System.
Thus, this activity exceeds the federal
mandate.®’

Removal of Registration for Decriminalized
Conduct *® ’

Section 14071 has no provision related to the
activity of remoyving a registration for
decriminalized conduct. Thus, this activity
exceeds the federal mandate.

Pre-register &

Section 14071 has no provision related to the
activity of pre-registering convicted sex
offenders. Thus, this activity exceeds the
federal mandate.

Contents of Registration Upon Release 7

The only activity in section 14071 related to
the registration activities in the test claim
legislation is the requirement that local law
enforcement agencies advise a convicted sex
offender of a possible duty to register in any
other state where the offender resides.’”! Thus,
with the exception of this activity, section
14071 does not have a specific mandate related
to the registration activities imposed by the test
claim legislation.

Notice of Reduction of Registration Period”

Section 14071 has no provision related to the
notice activity, Thus, this activity exceeds the
federal mandate '

83 64 FR 572,

% penal Code section 290, subdivision (2)(1)(F), Statutes of 1998, Chapter 929,

6742 U.S.C.A. section 14071, subdivision (b)(2)(3)(4), 108 Stat. 2038,

58 Penal Code section 290, subdivision (F)(i)(I)(II)(III), Statutes of 1997, Chapter 821.

% Penal Code section 290, subdivision (e)(1)(A)(B)(C), Statutes of 1997, Chapter 821.

7 penal Code section 290, subdivision (e)(2)(A)(B)(C)(D)(E), Statutes of 1997, Chapter 927.
"' 42 U.8.C.A. section 14071, subdivision (b)(iii), Public Law 103-322, 108 Stat, 2038,

72 penal Code section 290, subdivision (1), Statutes of 1997, Chapter 821. |
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High-Risk Sex Offenders’” Section 14071 has no provision related to the
activities associated with high-risk sex
offenders. Thus, this activity exceeds the
federal mandate, "

Community Notification’ Section 14071 provides that any local law
enforcement agency “may” release relevant
information about a convicted sex offender that
is necessary to protect the public concerning a
specific person required to register.” In the
context of this section, the use of the term
“may,” though permissive in form, is
peremptory. Thus, the community notification
activity is a federal mandate and not a “cost
mandated by the state.”

CD ROM'™® - Although section 14071 has no provision
related to the CD-ROM activity, Department of
Finance contends that this activity merely
implements federal law, because 42 U.S.C.A
14071, subdivision (e)(2), states that “the State
or any agency authorized by the State shall
release relevant information that is necessary to
protect the public concerning a specific person
required to register under this section.” This
contention is incorrect. Section 14071 does not
require the relevant information to be released
by CD ROM. Thus, this activity exceeds the
federal mandate.

Records Retention’’ Section 14071 has no provision related to the
record retention activity. Thus, this activity
exceeds the federal mandate,

In summary, the following activities imposed by the test claim legislation exceed section 14071,
the federal mandate, and thus result in “costs mandated by the state:”

7 Penal Code section 290, subdivision (n)(1)(G)(ii)(2), Statutes of 1996, Chapter 908.
™ penal Code section 290, subdivision (m)(n), Statutes of 1996, Chapter 908,

7542 U.S.C.A. section 14071, subdivision (b)(iii), Public Law 103-322, 108 Stat, 2038,
76 Penal Code section 290.4, subdivision (a)(4)(A), Statutes of 1996, Chapter 908.

77 Penal Code section 290, subdivision (o), Statutes of 1996, Chapter 908.
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Violent Crime Information Network

This activity requires a local law enforcement agency to submit sex
offender registrations from its jurisdictions directly into the Department of
Justice Violent Crime Information Network

Removal of Registration for Decriminalized Conduct

- This activity requires a local law enforcement agency to remove an
offender’s registration from its files within 30 days of receiving a
notification to do so from the Department of Justice.

Pre-register

This activity requires the admitting officer of a local law enforcement
agency to pre-register a convicted sex offender but only if the local law
enforcement agency is the place of incarceration. This pre-registration
consists of a pre-registration statement in writing, signed by the person,
giving information that is required by the Department of Justice,
fingerprints and a current photograph of the offender.

Contents of Registration Upon Release

A convicted sex offender has always had the duty to register upon release

with the local law enforcement agency in which the offender will reside.

While most of the activities related to this registration. falls on the

convicted sex offender, the following related activities are imposed on the
- registering local law enforcement agency: '

L.

The local law enforcement agency must ensure that the signed
statement that a convicted sex offender must fill out upon
registration contains the name and address of the offender’s
employer, and the address of the offender’s place of employment if
that is different from the employer's main address.

The local law enforcement agency must ensure that the convicted
sex offender includes information related to any vehicle regularly
driven by the offender on the registration.

The local law enforcement agency must ensure that the convicted
sex offender upon registering has adequate proof of residence,
which is limited to a California driver's license, California
identification card, recent rent or utility receipt, printed
personalized checks or other recent banking documents showing
that person's name and address, or any other information that the
registering official believes is reliable. If the offender has no
residence and no reasonable expectation of obtaining a residence in
the foreseeable future, the local law enforcement agency shall
provide the offender with a statement stating that fact,
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s Notice of Reduction of Registration Period

This activity requires that convicted sex offenders who were required to
register before January 1, 1997, shall be notified when the offender next re-
registers of the reduction in the registration period was from 14 days to 5
working days. The one-time notice must be in writing from the local law
enforcement agency responsible for registering the individual.

o High-Risk Sex Offenders

The test claim legislation imposes some new activities on specific local
law enforcement agencies related to high-risk offenders. These activities
are as follows:

1. Sheriffs’ offices must make available to high-risk offenders a pre-
printed form from the Department of Justice regarding re-
evaluation by the Department of Justice to be removed from the
high-risk classification.

2. Alocal law enforcement agency must maintain statistical
information on high-risk offenders and photographs that it receives
four times a year from the Department of Justice.

» CDROM

This activity requires that the sheriff's department in each county,
municipal police departments of cities with a population of more than
200,000 and other applicable law enforcement agencies provide the
necessary equipment for the public to access the sex offender information

provided by the Department of Justice on CD-ROM or another electronic
medium. .

o Records Retention

This activity requires a local law enforcement agency to maintain records
of those persons requesting to view the CD-ROM or other electronic
medium for a minimum of five years and to maintain records of the means
and dates of dissemination for a minimum of five years related to the
disclosure of high-risk offenders.

Finally, the test claim legislation contains a sunset provision wherein it is only operative until
January 1, 2004. '

CONCLUSION

The Commission finds that Part 2 of the test claim legislation is a “program” within the meaning
of article XIII B, section 6 of the California Constitution, because it-carries out the governmental
function of providing police protection to the public.

The Commission further finds that the following required activities, as outlined in more detail
above, are a “new program or higher level of service” under article XIII B, section 6 of the
California Constitution and result in “costs mandated by the state” within the meaning of
Government Code section 17514:
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¢ Submission of Registered Sex Offender information to the Department of
Justice’s Violent Crime Information Network by Local Law Enforcemerit
Agencies (§290, subdivision (a)(1)(F))

e Removal of Registration for Decriminalized Conduct
(8290, subdivision (a)(2)(F)(i))

o Pre-register (§290, subdivision (e)(1)(A-C))

e Contents of Registration Upon Release (§290, subdivision (e)(2)(A-E))
e Notice of Reduction of Registration Period (§290, subdivision (1)(1))
¢ High-Risk Sex Offenders (§290, subdivision (n))

¢« CD ROM (§290.4, subdivision (4)(A-C))

¢ Records Retention (§290; subdivision (0))

Lastly, the Commission finds that all other activities in the test claim legislation do not constitute
a reimbursable state mandated program pursuant to article XIII B, section 6 of the California
Constitution. ‘

Accordingly, the Commission approves the test claim, in part, as outlined above.
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CHAIR PORINI: You have to bear with us. Since
we're in an unusual location, we have a different
microphone systemn.

MS. HIGASHI: The first item of business is the
minutes.

CHAIR PORINI: Any corrections, changes,
additions?

VICE CHATR SHERWOOD: Move for approval.

MEMBER STEINMETER: Second.

CHATIR PORINI: We have a motion and a second.

All those in favor, indicate with "aye."

(A chorus of "ayes” was heard.)

CHAIR PORINI: Opposed?

Minutes carry.

MEMBER LAZAR: I'll abstain, Madam Chair.

CHAIR PORINI: All right.

MEMBER LAZAR: I was absent at the last meeting.

CHAIR PORINI: Mr. Lazar is abstaining.

MS. HIGASHI: The next item of business is the
Proposed Consent Calendar, which consists of Items 4, 5,
6 and 7. These are the Proposed Statements of Decision.
You have a list of all of the items before you.

CHAIR PORINI: All right, Items 4, 5, 6 and 7,
does anyone wish to remove anything from the consent

calendar?

Vine, McKimi1692 Hall (916) 371-3376
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MEMBER STEINMEIER: Madam Chair?

CHAIR PORINI: Yes.

MEMBER STEINMEIER: I would like to move that we
approve the consent calendar.

CHAIR PORINI: We have a motion by
Ms. Steinmeier.

VICE CHAIR SHERWOOD: Second.

CHAIR PORINI: A second by Mr. Sherwood.

All in favor indicate with "aye."

(A chorus of "ayes" was heard.)

CHAIR PORINI: Opposed?

Hearing none, the consent calendar carries.

MS. HIGASHI: Item 2, the test claim on Eastview
Optional Attendance Area has been postponed.

This brings us to Item 3, which is a test claim
entitled, "Sex Crime Confidentiality." This test claim
will be presented by Ellen Fishman.

MS. FISHMAN: Good morning. This test claim
addresses Section 293 of the Penal Code, that relates to
the confidentiality of the name and the address of an
alleged victim of a sex offense.

The test claim legislation added the requirement
that any law enforcement employee who personally receives
a report from a person alleged to be a victim of a sex

offense shall inform that person that his or her name

Vine, McKinigg3k Hall (916) 371-3376 12
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MINUTES
COMMISSION ON STATE MANDATES

U.S. Bank Building, 980 Ninth Street'
Second Floor Conference Room
Sacramento, California
August 23, 2001

Present: Chairperson Annette Porini
Representative of the Director of the Department of Finance
Member William Sherwood
Representative of the State Treasurer
Member Heather Halsey
Representative of the Director of the Office of Planning and Research
Member John Harrigan
Representative of the State Controller
Member Joann Steinmeier '
School Board Member
Member John Lazar
City Council Member
Vacant: Public Member

CALL TO ORDER AND ROLL CALL
Chairperson Porini called the meeting to order at 9:40 a.m.

APPROVAL OF MINUTES
Ttem 1 July 26, 2001

Upon motion by Member Sherwood and second by Member Steinmeier, the minutes were
adopted. Member Lazar abstained.

- PROPOSED CONSENT CALENDAR

HEARINGS AND DECISIONS, PURSUANT TO CALIFORNLA CODE OF REGULATIONS,
TITLE 2, CHAPTER 2.5, ARTICLE 7 (action)

PROPOSED STATEMENTS OF DECISION — TEST CLAIMS

Item 4 Comprehensive School Safety Plans, 98-TC-01 and 99-TC-10
Kern High School District, Claimant
Education Code Sections 35294.1, 35294.2, 35294.6 and 35294.8
Statutes of 1997, Chapter 736, Statutes of 1999, Chapter 996

! The Commission meeting was moved to this location because the Legislature needed State Capital Room 126 for
legislative hearings. All parties were notified and signs were posted to direct the public to the meeting location.
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Item 5

Item 6

Sex Offenders: Disclosure by Law Enforcement Officers, 97-TC-15
County of Tuolumne, Claimant

Penal Code Sections 290 and 290.4

Statutes of 1996, Chapters 908 and 909

Statutes of 1997, Chapters 17, 80, 817, 818, 819, 820, 821 and 822
Statutes of 1998, Chapters 485, 550, 927, 928, 929 and 930

Dismissal of the Educational Revenue Augmentation Fund (ERAF), Test
Claim, 00-TC-03

City of Sacramento, Claimant

Revenue and Taxation Code Section 95, et al.
Education Code Section 41204.5, et al.
Statutes of 1992, Chapter 699, et al.

PROPOSED STATEMENT OF DECISION - INCORRECT REDUCTION CLAIM

Ttem 7

Graduation Requirements, 4435-1-13 & 4435-1-39
Castro Valley Unified School District

Education Code Section 51225.3

Statutes of 1983, Chapter 498

Member Steinmeier moved for adoption of the consent calendar. With a second by Member
Sherwood, the consent calendar was unanimously adopted.

HEARINGS AND DECISIONS, PURSUANT TO CALIFORNIA CODE OF
REGULATIONS, TITLE 2, CHAPTER 2.5, ARTICLE 7

TEST CLAIMS

Ttem 2

Eastview Optional Attendance Area, CSM 99-TC-01
Palos Verdes Peninsula Unified School District, Claimant
Statutes of 1998, Chapter 868

This item was postponed at the request of the claimant.

Ttem 3

Sex Crime Confidentiality, 98-TC-21

City of Hayward, Claimant

Penal Code Section 293

Statutes of 1992, Chapter 502

Statutes of 1993, Chapter 555

Statutes of 1993-94, 1st Extraordinary Session, Chapter 36

Ellen Fishman, Staff Counsel, presented this item. She explained that the test claim addresses
section 293 of the Penal Code relating to the confidentiality of the name and address of an
alleged victim of a sex offense. Ms. Fishman noted that the test claim legislation added the
following requirements: any law enforcement employee who personally receives a report from a
person alleged to be a victim of a sex offense shall inform that person that his or her name will
become a matter of public record unless he or she requests otherwise; any written report of an
alleged sex offense shall indicate that the alleged victim has been informed of the right to
confidentiality and shall indicate his or her response; and, law enforcement agencies are
prohibited from disclosing the name or address of the victim, except to certain specified law
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enforcement personnel. Staff found the test claim legislation imposes a new program or higher
level of service on local law enforcement agencies for the activities listed in staff’s analysis.

Parties were represented as follows: Pamela Stone, Harry Bruno, and Veronica Larson, with the
City of Hayward and Jennifer Osborn with the Department of Finance.

Ms. Stone thanked staff for their efforts and concurred with staff’s analysis. Mr. Bruno also
agreed with staff’s analysis and added that the increase in service has been great for his
community. Ms. Osborn noted her agreement with staff’s analysis and with staff’s
recommendation to address the specific activities in the parameters and guidelines phase.

Member Harrigan moved staff’s analysis. With a second by Member Halsey, the motion passed
unanimously.

INFORMATIONAL HEARING PURSUANT TO CALIFORNIA CODE OF
REGULATIONS, TITLE 2, CHAPTER 2.5, ARTICLE 8

ADOPTION OF PROPOSED PARAMETERS AND GUIDELINES

Item 8 Animal Adoption, 98-TC-11
County of Los Angeles, City of Lindsay, County of Tulare, County of Fresno
and Southeast Area Animal Control Authority, Claimants
Civil Code Sections 1815, 1816, 1834, 1834.4, 1845, 1846, 1847, and 2080;
Food and Agriculture Code Sections 17005, 17006, 31108, 31752, 31752.5,
31753, 31754, 32001, and 32003; Penal Code Sections 597.1 and 599d; As
Added or Amended by Statutes of 1998, Chapter 752

Camille Shelton, Staff Counsel, presented this item. She noted that one issue still in dispute
relates to offsetting savings. The Counties of Fresno, Tulare, and Mendocino contended that
Section 30652 of the Food and Agricultural Code (hereinafter referred to as “Section 30652”)
should not be included in the parameters and guidelines as a source of offsetting savings because
the revenue generated does not cover the cost of the reimbursable activities. In its late filing,
Mendocino County argued that local agencies were offsetting that revenue against field and
sheltering services before the test claim legislation. Staff agreed that the revenue can be used for
those services, but noted that, if a county receives excess revenue, it could be applied to the
reimbursable activities and so staff left Section 30652 as an offset in the parameters and
guidelines. Staff recommended the Commission adopt the proposed parameters and guidelines,
as corrected by the errata dated August 17, 2001.

Parties were represented as follows: Leonard Kaye and Marcia Mayeda, with the County of Los
Angeles; Pamela Stone, with the Counties of Tulare and Fresno; Tom Sherry, with the County of
Tulare; Allan Burdick, with the California State Association of Counties; Tim Casagrande, with
the County of Fresno; Amber Pearce with the Department of Finance; and Shawn Silva, with the
State Controller’s Office.

Mr. Kaye commended staff for its efforts. He added that, due to the fine print in this area, if not
all proposed changes are adopted today, he intended to review the parameters and guidelines and
file amendments. Mr. Kaye urged the Commission to adopt the parameters and guidelines today.

The Chair directed the witnesses to confine comments to the parameters and guidelines.

Ms. Mayeda stated that she agreed, in large part, with staff’s recommendations, but was
concerned with the offsetting of increased costs.
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Ms. Stone noted staff’s recommendation for reimbursement of one-time costs for medical,
kennel and computer equipment. She contended that fixed assets have a limited useful life and
therefore requested reimbursement for ongoing costs. Ms. Stone suggested using a prorated
methodology to account for use of the equipment for the categories of animals not covered for
reimbursement.

Mr. Sherry voiced his concern about the offsetting savings language recommended by staff. He
argued that field enforcement activities are separate from the shelter activities affected by this
mandate. '

Mr. Casagrande disagreed with staff’s analysis regarding reimbursement of construction costs.
He explained that, in the County of Fresno, additional facility space was not needed or planned
for prior to this mandate. Mr. Casagrande submitted that the total costs of construction the
County subsequently experienced are attributable to the mandate and should be reimbursable.
He added that, for counties with expansion plans in place before the mandate or counties also
using new facilities for other purposes, a pro rata reimbursement might be appropriate, but
Fresno County had no expansion plans and its new facility is being totally utilized to meet this
mandate.

Ms. Shelton replied that, to find that construction or acquiring additional facilities is reasonably
necessary, it must be related back to an activity the Commission found to be reimbursable. She
added that this was the reason for the inclusion of the pro rata language.

Mr. Silva was concerned with staff’s defining “prompt and necessary veterinary care” as all
reasonable medical procedures performed to make the animals adoptable. He argued that this
definition removes the sense of urgency implied by the words “prompt” and “necessary,”
therefore expanding the scope of the mandate. Mr. Silva submitted that the interpretation of
“reasonable” might differ between auditors and veterinarians. He contended that this
standardless analysis creates difficulties for the State Controller’s Office and therefore asked the
Commission to define what is and what is not covered.

Mr. Silva further disagreed with staff’s exclusion of rewards from offsetting savings. Regarding
the inclusion of offsetting language referencing Section 30652, Mr. Silva agreed with staff’s
analysis, but submitted that the issue was actually whether the funds were available as opposed
to utilized. He agreed with Mendocino’s suggestion for a pro rata analysis. Regarding the issues
of construction and renovation, Mr. Silva supported staff’s analysis and the certification
requirement. However, he was concerned that there are no standards on what constitutes the
appropriate space or density of animals and was unsure of how the SCO would determine
reasonableness and reimbursement. Mr. Silva noted that the reasonable standard might have to
be the pre-statute density of animals.

Ms. Pearce agreed with staff’s analysis. She also agreed that using unit cost at this time is
inappropriate since no standard exists across the state. She argued that the initial physical exam
of the animal should not be included within the definition of “reasonable and necessary
veterinary care” because it is a basic function of a shelter that is already being done. She added
that the definition seems to be broad and agreed with the SCO’s suggestion to include a list of
what is not reimbursable. Ms. Pearce submitted that, as far as excess revenue and any rewards, it
is appropriate to provide offsetting savings to the general reimbursable claims because legislation
and the code provides for that.
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Member Steinmeier noted her concern that, during the process of developing these parameters
and guidelines, everyone needs to be sure they have the same understanding as the State
Controller’s Office or the Commission will end up with Incorrect Reduction Claims. She asked
Ms. Shelton to discuss the SCO’s comments about standardization for care and about a pro rata
analysis of licensing fees.

Ms. Shelton noted that no state agency defines standard veterinary care and that the comments
submitted in the record regarding standards have no supporting evidence. Staff found that the
language proposed by the veterinarian from the County of San Diego was consistent with the
intent of the legislation. She added that staff included veterinary care exclusions that were
statutorily based. Regarding construction, Ms. Shelton explained that there is no requirement to
use the Humane Societies standards for population density. She stated that claimants would have
to go through a certification process to show that construction was the most reasonable solution
and then reimbursement would be on a pro rata basis.

Regarding the SCO’s concern about excess fees and staff’s use of the phrase “as applied,”

Ms. Shelton explained that the fee authority does not tell agencies how to apply it. Member
Steinmeier asked about using the standard of what agencies were doing before the statute.

Ms. Shelton agreed that might be reasonable, but said she needed the claimants or state agencies
to propose language or a formula for staff to consider.

Member Sherwood thanked the SCO for coming forward now, thereby decreasing the potential
for IRCs on this issue. He was concerned that the Commission might need more input from the
parties before moving forward. For example, Member Sherwood questioned whether
proportional offsets are allowed in other Commission decisions. Ms. Shelton clarified that the
statute is identified in the statement of decision as a potential offsetting revenue source. She
added that proposed language from the parties might help staff to clarify this issue.

Member Harrigan shared the same concerns as Members Steinmeier and Sherwood and
suggested postponing the item and outlining the remaining issues for staff.

Chairperson Porini called forward the next grotp of interested party and interested person
witnesses. Parties were represented as follows: John Humphrey, with the San Diego County
Department of Animal Control; Frank Zotter, with the Mendocino County Counsel’s Office;
Jennifer Clarke, with Tuolumne County Animal Control; Michael Ross, with Contra Costa
County Animal Services and California Animal Control Director’s Association; and, Lois
Newman, with the Cat and Dog Rescue Association.

Mr. Ross complimented staff on its thorough analysis. He disagreed with the offsetting language
regarding Section 30652 and noted that his county, and other counties he was aware of, fully
utilized the license fees to support the programs in existence prior to the enactment of the statute.
Mr. Ross contended that, unless the fees were raised to support the mandate, there would be no
excess money available.

Regarding construction costs, Mr. Clarke explained that Tuolumne County’s cost analysis for
expanding its facility increased due to the increased holding requirements. The County is
currently leasing space, but Mr. Clarke was concerned that their costs might not be reimbursable
if construction is not started for a few years.

Mr. Zotter apologized for his late filing and thanked staff for its response. He explained that he
was not necessarily in disagreement with the other counties, but he offered the pro rata analysis
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for offsetting costs as an alternative. He further submitted that Penal Code section 597,
subdivision (f), was mentioned in Section 30652, but those costs, like the shelter and field costs,
were preexisting and therefore should not be offset.

Mr. Humphrey agreed with staff’s recommendation, as amended, with one exception. He asked
for clarification of the language regarding the use of excess fees. He further requested the
Commission find ongoing costs for periodic computer software license renewal requirements to
the extent they are not claimed as indirect costs. Mr. Humphrey urged the Commission to adopt
the Humane Society standards submitted by the SCO to set the benchmark for the upper limits of
reimbursement. Regarding veterinary care, he submitted that the term “urgency” is not in the
statute and that the “pre-statute density” mentioned earlier was not consistent with the statute or
Humane Society standards. Regarding DOF’s exclusion of the initial vet exam, Mr. Humphrey
argued that, though it may have been a practice of some agencies, the mandate now requires it.

Ms. Newman argued that any costs associated with the test claim legislation can be fully
recovered by fees charged by counties and therefore, pursuant to Article XIII B, section 6, should
not be eligible for state mandate reimbursement. She further argued against staff’s use of 1998
figures for numbers of animals in each jurisdiction and stated that figures for 1996 through 2000
would provide a more accurate picture. Ms. Newman submitted that only additional kennels and
associated space for dogs and cats should be calculated in additional housing costs so the
taxpayers are not being double-taxed for capital improvements through both their local
jurisdictions bond-raising methods and the state mandates process. She also argued that wellness
vaccinations should not be reimbursable because many jurisdictions have charged for them for
years and some include a charge in the adoption fees. She argued that the local taxpayers pay for
shelter operations, including veterinary supplies, the adopter pays for vaccinations, so state
mandate reimbursement would be a third source of reimbursement for the same activity.

The Commissioners agreed to hold this item over for staff to explore the areas of concern raised
today. Mr. Burdick asked if the experts who traveled here today could meet with staff, Ms.
Shelton replied that she would prefer written submissions and that she would send out a copy of
today’s hearing transcript. She noted that Mendocino County might want to propose language
on offsetting costs and that she needed evidence in the record from a veterinarian supporting a
standard for “prompt and necessary veterinary care” if someone had a proposal different from the
County of San Diego’s used by staff.

1700



EXECUTIVE DIRECTOR’S REPORT

Item 9 Workload, Legislation, Next Agenda

M:s. Higashi noted the following:

>

>

>

Legislation.

Local Claims Bill (SB 348). Next week, the Joint Legislative Audit Committee will
consider whether to authorize an audit of School Bus Safety II claims by the Bureau of the
State Audits pursuant to the Legislative Analyst’s report. If the audit is approved, the
claims bill will be amended to provide a procedure for the Director of Finance to release
funds upon completion of the audit and a notification period to the respective
chairpersons of the Assembly and Senate Budget Subcommittees for Education.

Special Education (SB 982). The Governor signed the bill. The Commission has notified
claimants’ representatives that it is awaiting withdrawal letters for the two pending
Special Education matters (3-5 and 18-21 Special Education Services filed by Long
Beach Unified School District and Preschool Transportation filed by supplemental
claimants).

Mandate Reform Bill (AB 745). Recently amended, the bill is in the Senate Committee
on Appropriation’s suspense file.

Personnel. Sean Avalos, Commission Staff Cownsel, has accepted another position with
the Department of Motor Vehicles.

Future Hearing Agendas. The Commission will hold a special executive session meeting
on personnel matters on September 28, 2001. Member Steinmeier noted that she would
be unable to attend the regularly scheduled September 27, 2001 Commission hearing and
that she was concerned about missing the Eastview Optional Attendance Area test claim.
She added that she would like to be involved in that discussion because she had several
questions but did not know if anyone wanted to postpone it. Ms. Higashi replied that a
prehearing conference was set on that claim and that the schedule could be reconsidered
at that time. Member Steinmeier noted that the Commission would be short two
members at that hearing since the public member seat was vacant.

PUBLIC COMMENT

Allan Burdick asked the Commission to adopt a resolution thanking former Commission member
Al Beltrami for his service. Chairperson Porini replied that the Commission planned to invite
Mr, Beltrami back to present him with a resolution and would inform parties of the occasion in
advance.
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CLOSED EXECUTIVE SESSION PURSUANT TO GOVERNMENT CODE SECTIONS
11126 and 17526.

PENDING LITIGATION

To confer with and receive advice from legal counsel, for consideration and action, as
necessary and appropriate, upon the following matters pursuant to Government Code
section 11126, subdivision (e)(1):

1.

10.

11.

County of San Bernardino v. State of California, et al., Case Number B140704 in the
Appellate Court of California, Second Appellate District, Division 2.

San Diego Unified School District v. Commission on State Mandates, et al., Case
Number D038027, in the Appellate Court of California, Fourth Appellate District,
Division 1.

. Department of Finance v. Commission on State Mandates, et al., Case Number

00CS01446, in the Superior Court of the State of California, County of Sacramento.

Long Beach Unified School District v. Commission on State Mandates, Case Number
BS061159, in the Superior Court of the State of California, County of Los Angeles.

San Diego Unified School District and San Juan Unified School District v.
Commission on State Mandates, et al, Case Number 00CS00810, in the Superior
Court of the State of California, County of Sacramento.

State of California, Department of Finance v. Commission on State Mandates, Kern
Union High School District; San Diego Unified School District, County of Santa
Clara, Case Number C037645, in the Court of Appeal, Third Appellate District.

City of San Diego v. Commission on State Mandates, et al. Case Number
GIC751187, in the Superior Court of the State of California, County of San Diego.

County of Los Angeles v. Commission on State Mandates, et al., Case Number
BS064497, in the Superior Court of the State of California, County of Los Angeles.

County of San Bernardino v. Commission on State Mandates, et al., Case Number
BS06911, in the Superior Court of the State of California, County of Los Angeles.

County of San Bernardino v Commission on State Mandates of the State of California
et al., Case Number SCVSS72444, in the Superior Court of the State of California,
County of San Bernardino.

County of San Diego v. Commission on State Mandates, et al., Case Number
GIC762953, in the Superior Court of the State of California, County of San Diego.

To confer with and receive advice from legal counsel, for consideration and action, as
necessary and appropriate, upon the following matter pursuant to Government Code
section 11126, subdivision (e)(2):

« Based on existing facts and circumstances, there is a specific matter which presents
a significant exposure to litigation against the Commission on State Mandates, its
members and/or staff (Gov. Code, § 11126, subd. (e)(2)(B)(i).)
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PERSONNEL

To confer on personnel matters pursuant to Government Code sections 11126,
subdivision (a) and 17526.

Discussion and action, if appropriate, on report from the Personnel Sub-Committee on the
selection and appointment of the Attorney/Chief Legal Counsel (C.E.A.) pursuant to
Government Code sections 17529 and 19889 et seq.

Chairperson Porini announced that the Commission would meet in closed executive session
pursuant to Government Code section 11126, subdivision (g), to confer with and receive advice
from legal counsel for consideration and action, as necessary and appropriate, upon the pending
litigation listed on the published notice and agenda and Government Code sections 11126,
subdivision (a) and 17526, to confer on personnel matters listed on the published notice and
agenda.

REPORT FROM CLOSED EXECUTIVE SESSION

Chairperson Porini reported that the Commission met in closed executive session pursuant to
Government Code section 11126, subdivision (e), to confer with and receive advice from legal
counsel for consideration and action, as necessary and appropriate, upon the pending litigation
listed on the published notice and agenda and Government Code sections 11126,

subdivision (a) and 17526, to confer on personnel matters listed on the published notice and
agenda.

ADJOURNMENT

Chairperson Porini adjourned the meeting at 11:39 a.m.

Tl Hearah
PAULA HIGASHI

Executive Director
f:/meetings/minutes/2001/082301
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STATE OF CALIFORNIA GRAY DAVIS, Governor

COMMISSION ON STATE MANDATES
880 NINTH STREET, SUITE 300
SACRAMENTO, CA 95814
HONE: (916) 323-3562
FAX: (916) 445-0278
E-mall: csminfo @csm.ca.gov

August 24, 2001

Ms. Pamela Stone
DMG-MAXIMUS, Inc

4320 Auburm Boulevard, Suite 2000
Sacramento, CA 95841

State Agencies and Interested Parties (See Attached Mailing List)

RE: Adopted Statement of Decision k
Sex Offenders: Disclosure by Law Enforcement Officers, 97-TC-15
County of Tuolumne, Claimant '
Penal Code Sections 290 and 290.4
Statutes of 1996, Chapters 908 and 909 |
Statutes of 1997, Chapters 17, 80, 817, 818, 819, 820, 821 and 822
Statutes of 1998, Chapters 485, 550, 927, 928, 929 and 930

~ Dear Ms. Pamela Stone:

The Commission on State Mandates adopted the atfached Statement of Decision on
August 23, 2001. This decision is effective on August 24, 2001.

State law provides that reimbursement, if any, is subject to Commission approval of
parameters and guidelines for reimbursement of the mandated program; approval of a
statewide cost estimate; a specific legislative appropriation for such purpose; a timely-
filed claim for reimbursement; and subsequent review of the claim by the State
Controller’s Office. Following is a description of the responsibilities of all parties and the
Commission during the parameters and guidelines phase.

¢ Claimant’s Submission of Proposed Parameters and Guidelines. Pursuant to
Government Code 17557 and Title 2, CCR sections 1183.1 et seq. (the regulations),
the claimant is responsible for submitting proposed parameters and guidelines by
September 24, 2001. See Government Code section 17557 and Title 2, CCR sections
1183.1 et seq. for guidance in preparing and filing a timely submission.

e Review of Proposed Parameters and Guidelines. Within ten days of receipt of
completed proposed parameters and guidelines, the Commission will send copies to
the Department of Finance, Office of the State Controller, affected state agencies, and
interested parties who are on the enclosed mailing list. All recipients will be given an
opportunity to provide written comments or recommendations to the Commission
within 15 days of service. The claimant and other interested parties may submit
written rebuttals. See CCR section 1183.11.
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¢ Adoption of Parameters and Guidelines. After review of the proposed parameters
and guidelines and all comments, Commission staff will recommend the adoption of
the claimant’s proposed parameters and guidelines or adoption of an amended,
modified, or supplemented version of the claimant’s ougmal submission. See CCR

section 1183.12.
- Please contact Nancy Patton at (916) 323-3562 if you have any questions.

Sincer ely,

PAULA HIGASHI

Executive Director

i

Enclosure: Adopted Statement of Decision

f\mandates\1997\97tc15\082301sodtims
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BEFORE THE
COMMISSION ON STATE MANDATES
" STATE OF CALIFORNIA

NO. CSM 97-TC-15
.~ Sex Offenders: Disclosure by Law
Penal Code Sections 290 and 290.4 Statutes of | . Enforcement Officers
t d 909;
1996, Chapters 908 and 909; Statutes of 1997, STATEMENT OF DECISION

.t -
Chapters 17, 80, 817, 818, 819, 820, 821 and PURSUANT TO GOVERNMENT CODE

822; Statutes of 1998, Chapters 485, 550, 927, .
928, 929 and 930 SECTION 17500 ET SEQ.; TITLE 2,

IN RE TEST CLAIM:

CALIFORNIA CODE OF
Filed on December 30, 1997 and Amended on , REGULATIONS, DIVISION 2,
July 14, 1999; CHAPTER 2.5, ARTICLE 7

By County of Tuolumne, Claimant. (Adopted‘on August 23, 2001)

STATEMENT OF DECISION

The attached Statement of Decision of the Commission on State Mandates is hereby adopted in
the above-entitled matter.

This Decision shall become effective on August 24, 2001.

Paula Higashi, Execut'é Director

1707



BEFORE THE
COMMISSION ON STATE MANDATES

STATE OF CALIFORNIA
IN RE TEST CLAIM: NO. CSM97-TC-15
Penal Code Sections 290 and 290.4 Sex Offenders: Disclosure by Law

Enforcement Officers
Statutes of 1996, Chapters 908 and 909;

Statutes of 1997, Chapters 17, 80, 817, 818, STATEMENT OF DECISION
, PURSUANT TO GOVERNMENT CODE
819, 820, 821 and 822; Statutes of 1998,
Chapters 485, 550, 927, 928, 929 and 930 SECTION 17500 ET SEQ; TITLE 2,
» 930, 721, 228, CALIFORNTA CODE OF
Filed on December 30, 1997 and Amended on REGULATIONS, DIVISION 2,
uly 14, 1999; CHAPTER 2.5, ARTICLE 7

/

(Adopted on August 23, 2001)

By County of Tuolumne, Claimant.
]

STATEMENT OF DECISION

On July 26, 2001, the Commission on State Mandates (Commission) heard this test claim during
a regularly scheduled hearing. Pamela Stone, Allan Burdick and Lieutenant John Steely
appeared on behalf of claimant. James Lombard and Tom Lutzenberger appeared for the
Department of Finance.

At the hearing, oral and documentary evidence was introduced, the test claim was submitted, and
the vote was taken.

The law applicable to the Commission’s determination of a reimbursable state mandated
program is article XIII B, section 6 of the California Constitution, Govermment Code section
17500 et seq. and related case law. ‘

The Commission, by a vote of 5 to 2, approVed, in part, the test claim. -
111/

/11
11/
I
111
/11
111/
111
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BACKGROUND

The test claim legislation (Penal Code sections 290 and 290.4") concerns the registration of
certain convicted sex offenders and public disclosure of their identity by local law enforcement
agencies. Section 290 specifically relates to the registration of these sex offenders when they are
released from incarceration, when they move or change their temporary or permanent residence
or when they update their registration on an annual basis. Section 290 also allows local law
enforcement agencies to disclose the identities of sex offenders to the public when a peace
officer reasonably suspects that it is necessary to protect the public. Section 290.4 requires the
Department of Justice to continually compile and maintain information regarding the identity of
convicted sex offenders and to establish a “900” telephone number and CD-ROM program for
public access of this information. The Department of Justice must distribute the information
obtained on convicted sex offenders by CD-ROM or other electronic medium to local law
enforcement agencies who in turn “may” then provide public access to the information.
However, municipal police departments of cities with a population of less than 200,000 are
exempt-from this requirement. '

Claimant’s Position

Claimant contends that the test claim legislation imposes a reimbursable state mandate for the
following activities:

1. Registration (§290, subdivision (a))

2. Record Retention (§290, subdivision (0))

Reporting to the Department of Justice (§290, subdivisions (b)(2), (€)(3) and (£)(1))
Records Destruction (§290, subdivisioh (d)(5))

Notification of Change of Address (§290, subdivision (f))

Notice of Prohibited Conduct (§290, subdivision (1)(1))

Disclosure of Information to the Public (§290, subdivision (m))

Public Access to CD-ROM & File Maintenance (§290.4, subdivision (2)(4)(A))

Department of Finance’s Position

A

Department of Finance concedes that the test claim legislation may resuit in additional costs to
local law enforcement agencies. Nonetheless, Department of Finance contends that these costs
are not reimbursable, because the test claim legislation results in “costs mandated by the federal
government.” Specifically, Department of Finance asserts that the test claim legislation does no
more than implement federal law relating to the public disclosure of the identity of certain sex
offenders. Department of Finance contends:

1. Section 17556(c) of the Government Code provides that the
Comimission on State Mandates shall not find a reimbursable mandate in a
statute or executive order if the statute or executive order implemented a
federal law or regulation and resulted in “costs mandated by the federal

' All further statutory references are to the Penal Code unless otherwise indicated.
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government,” unless the statute or executive order mandates costs which
exceed the mandate in that federal law or regulation.

2, Section 17513 of that Code defines “costs mandated by the
federal government” as “... Any increased costs incurred by a local agency
or school district after January 1, 1973, in order to comply with the
requirements of a federal statute or regulation.” “Costs mandated by the
federal government” includes costs resulting from enactment of a state law
or regulation where failure to enact that law or regulation to meet specific
federal program or service requirements would result in substantial
monetary penalties or loss of funds to public or private persons in the
state. “Costs mandated by the federal government” does not include costs
which are specifically reimbursed or funded by the federal or state
govemment or programs or services which may be implemented at the
option of the state, local agency, or school district.

COMMISSION’S FINDINGS

In order for a statute or an executive order to impose a reimbursable state mandated program
under article XIII B, section 6 of the California Constitution and Government Code section
17514, the statutory language must first direct or obligate an activity or task upon local
governmental agencies. If the statutory language does not direct or obligate local agencies to
perform a task, then compliance with the test claim statute or executive order is within the
discretion of the local agency and a reimbursable state mandated program does not exist.

In addition, the required activity or task must constitute a new program or create a higher level of
service over the former required level of service. The California Supreme Court has defined the
word “program,” subject to article XIII B, section 6 of the California Constitution, as a program
that carries out the governmental function of providing a service to the public, or laws which, to
implement a state policy, impose unique requirements on local governments and do not apply
generally to all residents and entities in the state. To determine if the “program” is new or
imposes a higher level of service, a comparison must be made between the test claim legislation
and the legal requirements in effect immediately before the enactment of the test claim
legislation. F;nally, the new program or increased level of service must impose ‘““costs mandated
by the state.”

The analysis is divided into two parts. Part 1 concerns new crimes and new timelines that an
individual must register for as a convicted sex offender with the local law enforcement agency.
Part 2 relates to the remaining activities presented by the test claim legislation and includes
whether some or all of these activities are a “new program or higher level of service” and impose
“costs mandated by the state” on local law enforcement agencies.

2 Article XIII B, section 6 of the California Constitution; County of Los Angeles v. State of California, supra, 43
Cal.3d at 56; Carmel Valley Fire Protection Dist. v. State of California (1987) 190 Cal.App.3d 521, 537, City of
Sacramento v. State of California (1990) 50 Cal.3d 51, 66; Lucia Mar Umﬁea’ School Dist. v. Honig (1988) 44
Cal.3d 830 835; Government Code section 17514,

1710



PART 1 -REGISTRATION FOR NEW CRIMES AND TIMELINES

The only issue presented by Part 1, “Registration for New Crimes and Timelines,” is whether
this portion of the test claim legislation creates a new crime and thus does not impose a
reimbursable state mandate under article XIII B, section 6 of the California Constitution and
Government Code section 17556, subdivision (g).

Article XIII B, section 6 of the California Constitution provides that the Legislature may not
provide subvention of funds for mandates that define a new crime or change the existing’
definition of a crime. Section 6 specifically states:

Whenever the Legislature or any state agency mandates a new
program or higher level of service on any local government, the state
shall provide a subvention of funds to reimburse such local government
for the costs of such programs or increased level of service, except that
the Legislature may, but need not, provide such subvention of funds for
the following mandates:

(a) Legislative mandates requested by the local agency affected

(b) Legislation defining a new crime or changing an existing
definition of a crime; or [Emphasis added.]

(c) Legislative mandates enacted prior to January 1, 1975, or
executive orders or regulations initially implementing legislation
enacted prior to January 1, 1975.

Article XIII B, section 6 was codified by Government Code section 17556, subdivision (g), and
provides that there are no “costs mandated by the state” when:

The statute created a new crime or infraction, eliminated a crime or
infraction, or changed the penalty for a new crime or infraction, but only
for that portion of the statute relating directly to the enforcement of the
crime or infraction. [Eniphasis added. ]

Claimant contends that the registration requirements in the test claim legislation, section 290,
subdivision (a), which includes the duty to register and the time periods in which to register are a
reimbursable state mandated program. As described below, the majority of crimes identified in
the test claim legislation are not new crimes and have imposed a duty to register on convicted
sex offenders for over fifty years. However, the test claim legislation has added some additional
crimes that require registration by certain convicted sex offenders. If these individuals failto
register as a sex offender within a specific time period, the test claim legislation states that they
are now guilty of a misdemeanor, felony and/or a continuing offense.

o New Crimes That Require Registration

Under prior law, any person, since July 1, 1944, who has been convicted in any court in
California, another state or a federal or military court who has been released, discharged or
paroled or who has been determined to be a mentally disordered sex offender must register under
section 290 if convicted under the following offenses:

kidnapping; assault to commit rape, sodomy or oral copulation; aiding or
abetting rape; lewd or lascivious acts involving children; penetration by a
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foreign object; sexual battery (includes seriously disabled or medically
incapacitated victims); rape with a person who cannot give consent
because of a mental or physical disability; rape against a person’s will by
means of force, violence, duress, menace or fear of immediate and

- unlawful bodily injury on the person or another; rape when a person
cannot resist because of intoxication or anesthetic; rape when the person is
unconscious; rape by threat of future harm; spousal rape; procurement;
procurement of a child; abduction of a minor for prostitution; incest;
sodomy; oral copulation; continuous sexual abuse of a child; production,
distribution or exhibition of obscene matter; sexual exploitation of a child;
employment of a minor in the sale or distribution of obscene matter or
production of pornography; advertisement of obscene matters depicting
minors; possession or control of child pornography; annoying or molesting
children; loitering around public, open toilets for the purpose of soliciting
any lewd or lascivious or unlawful act; indecent exposure; any felony
violation for sending harmful matter to a minor or any crime that a court
finds was comumitted as a result of sexual compulsion or for the purpose of
sexual gratification.’

However, the test claim legislation® now has expanded the list of crimes that require registration
by convicted sex offenders and has essentially created a “new” crime, if individuals convicted of
the below offenses fails to register within a specific time frame:

kidnapping for gain to commit robbery with intent to commit rape,
sodomy, lewd or lascivious acts involving children, oral copulation or
penetration by foreign object ° as well as pimping, p'mdeung and
aggravated sexual assault of a child. §

If the offender fails to register as a sex offender for these new crimes, then the offender is guilty
of a misdemeanar, felony and/or a continuing offense. Specifically, section 290 of the test claim
legislation, subdivision (g)(1), provides:

Any person who is required to register under this section based on a
misdemeanor conviction who willfully violates any requirement of this
- section is guilty of a misdemeanor punishable by imprisonment in a
county jail not exceeding one year.

In addition, subdivision (g)(2) provides:

[Alny person who is required to register under this section based on a
felony conviction who willfully violates any requirement of this section or

3 Penal Code sections 207; 220; 264.1; 288; 272; 289; 243.4; 261, subdivision (a)(1); 261, subdivision (a)(2); 261,
subdivision (a)(3); 261, subdivision (a)(4); 261, subdivision (a)(6); 262, subdivision (a)(1); 266; 266j; 267; 285;
286G; 288a; 288.5; 311. 2 311.3;311.4; 311.10; 311 11;247, subdmsmn (a); 647, subdivision (d) 314;288.2 and
290, subdivision (E).

4 Penal Code section 290, subdivision (2)(2)(A)-(E).
> Penal Code sections 209, 261, 286, 288, 2882, and 289, Statutes of 1997, Chapter 817,
8 Penal Code sections 266, subdivisions (h)(b); 266, subdivisions (i)(b) and 269, Statutes of 1997, Chapter 818.
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who has a prior conviction for the offense of failing to register under this
section and who subsequently and willfully violates any requirement of
this section is guilty of a felony and shall be punished by imprisonment in
the state prison for 16 months, or two or three years.

Also, subdivision (g)(7) provides:

Any person who is required to register under this section who willfully
violates any requirement of this section is guilty of a continuing offense.

Thus, under prior law, a sex offender convicted of kidnapping for gain to commit robbery with
intent to commit rape, sodomy, lewd or lascivious acts involving children, oral copulation or
penetration by foreign object as well as pimping, pandering and aggravated sexual assault of a
child, did not have to register as a sex offender, Now, under the test claim legislation, if these
convicted sex offenders fail to register, they will be guilty of a misdemeanor, felony and/or a
continuing offense.

Nonetheless, claimant contends that the test claim legislation only “expands the requirement of
registration for sex offenders” and does not create a new crime or change the existing definition
of a crime, Claimant’s contention is correct insomuch as the list of crimes in which a sex
offender must register for has been expanded. However, claimant’s analysis of this issue is short
sided. Claimant fails to recognize that by adding these crimes the test claim legislation has
created a “new” crime. As stated above, if these convicted sex offenders fail to register as a sex
offender, they will now be guilty of 2 misdemeanor, felony and/or a continuing offense; whereas
before the test claim legislation, they would not have been guilty of a crime. Accordingly, the
Commission finds that this portion of the test claim legislation creates a new crime.

« New Time Periods in Which to Register

Section 290 of the test claim legislation has also created new time periods in which certain
convicted sex offenders must register including when an offender has multiple addresses, is a
sexually violent predator or changes his or her name. Like the above new crimes, failure to
register within the proscribed timelines is a misdemeanor, felony and/or a continuing offense.

Specifically, section 290 of the test claim legislation requires a convicted sex offender who has
more than one residence to register in each jurisdiction where the offender resides. If the
offender resides in one jurisdiction but has multiple addresses in that jurisdiction, then the
offender must provide the local law enforcement agency in that jurisdiction with all addresses.7
If the offender has no residence, the offender must update his or her registration no less than
every 90 days with the local law enforcement agency in which the offender is located at the time
of registration.®

Additionally, if the convicted sex offender is a sexually violent predator, then the offender must
verify his or her address and place of employment including the name and address of the
employer, no less than once every 90 days in a manner established by the Department of J ustice.’

7 Penal Code section 290, subdivision (a)(1)(B), Statutes of 1998, Chapter 929,
§ penal Code section 290, subdivision (a)(1)(C), Statutes of 1997, Chapter 820,
¥ Penal Code section 290, subdivision (a)(1)(E), Statutes of 1997, Chapter 818,
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Lastly, if a convicted sex offender changes his or her name, the offender then must inform the
local law enforcement agency where the offender is registered within 5 working days of the
name change.]O

As mentioned above, section 290 of the test claim legislation, subdivisions (g)(1)(2)(7), states
that it is a misdemeanor, felony and/or a continuing offense if a convicted sex offender does not
register as required under the test claim legislation. In addition, other provisions in section 290
state that it is a crime if a convicted sex offender does not register within a specified time period.
Specifically, subdivision (g)(6) provides that:

Except as otherwise provided in paragraph (5), and in addition to any
other penalty imposed under this subdivision, any person who is ‘
required pursuant to subparagraph (B) of paragraph (1) of subdivision ()
to update his or her registration every 90 days and willfully fails to update
his or her registration is guilty of a misdemeanor and shall be punished by
imprisonment in a county jail not exceeding six months. Any subsequent
violation of this requirement that persons described in subparagraph (B) of’
paragraph (1) of subdivision (2) shall update their registration every 90
days is also a misdemeanor and shall be punished by imprisonment in a
county jail not exceeding six months. [Emphasis added.]

Subdivision (g)(5), provides that:

Any person who, as a sexually violent predator, as defined in Section
6600 of the Welfare and Institutions Code, fails to verify his or her
registration every 90 days as required pursuant to subparagraph (D) of
paragraph (1) of subdivision (a), shall be punished by imprisonment in the
state prison, or in a county jail not exceeding one year.

Accordingly, by adding additional timelines in which convicted sex offenders must register,
section 290 of the test claim legislation defines a new crime. Under prior law, these convicted
sex offenders had no duty to register in the proscribed time periods. Now, under section 290 of
the test claim legislation, if they do not register or provide notification of a name change, the
offender may be guilty of a misdemeanor, felony or continuing offense. Accordingly, the
Commission finds that this portion of the test claim legislation creates a new crime.

Conclusion

Based on the foregoing, a convicted sex offender’s “Duty to Register for New Crimes and
Timelines” does not impose a reimbursable state mandate under article XIII B, section 6 of the
Califomia Constitution and Government Code section 17556, subdivision (g).

111
111
111!
I

' Penal Code section 290, subdivision (£)(3), Statutes of 1996, Chapter 909,
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PART 2 - REMAINING ISSUES PRESENTED BY THE TEST CLAIM LEGISLLATION
Issue 1:

Is the test claim legislation a “program” within the meaning of article
XIII B, section 6 of the California Constitution by carrying out either
the governmental function of providing services to the public or
imposing unique requirements on local law enforcement agencies?

In order for the test claim legislation to be subject to article XIII B, section 6 of the California
Constitution, the test claim legislation must constitute a “program.” In County of Los Angeles v.
State of California, the California Supreme Court defined the word “program,” within the
meaning of article XIII B, section 6, as a program that cairies out the governmental furiction of
providing a service to the public, or laws, which to implement a state policy, impose unique
requirements on local governments and do not apply generally to all residents and entities in the
state. ! In Carmel Valley, the court held that only one of these findings is necessary to trigger
the applicability of article XIII B, section 6.2

To determine whether the test claim legislation carries out the governmental function of
providing services to the public, it is necessary to define the program in which the test claim
legislation operates.

California courts have continually held that police and fire protection are two of the most basic
functions of local government and are peculiarly governmental in nature.”” In the present case,
the test claim legislation concerns police protection, because it relates specifically to the
registration of certain convicted sex offenders and public disclosure of their identity by local law
enforcement agencies.

Accordingly, the Comumission finds that test claim legislation is a “program” within the
meaning of article XIII B, section 6 of the California Constitution, because it carries out
the governmental function of providing police protection to the public.

Issue 2:

Is the test claim legislation a “new program or higher level of service”
within the meaning of article XIII B, section 6 of the California
Constitution?

To determine if a program is new or imposes a higher level of service, a comparison must be
undertaken between the test claim legislation and the legal requirements in effect inmediately
before the enactment of the test claim legislation.'

111

" County of Los Angeles, supra, 43 Cal.3d 46, 56.
> Carmel Valley Fire Protection Dist., supra, 190 Cal.App.3d at 537.

13 Carmel Valley Fire Protection Dist., supra, 190 Cal.App.3d 537; City of Sacramento v. State of California (1990)
50 Cal.3d 51. ‘

" County of Los Angeles, supra (1987) 43 Cal.3d 46, 56; Carmel Valley Fire Protection Dist., supra (1987) 190
Cal.App.3d 521, 537; Lucia Mar Unified School Dist. v. Honig (1988) 44 Cal.3d 830, 835.
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A breakdown of the required activities imposed on local law enforcement agencies is as follows:
¢ Change in Existing Timelines to Register

Prior law required every convicted sex offender of a specified crime to register in the jurisdiction
where the offender resides within 14 days of coming into the applicable jurisdiction and to
update the registration within 10 days of the offender’s birthday.'® The test claim legislation
shortened these deadlines to within 5 working days of when an offender enters the applicable
jurisdiction, and to within 5 working days of the offender’s birthday for annual updates.'®

In addition, prior law required that the convicted sex offender register with the local law
enforcement agency that the offender was last registered with in writing within 10 days of a
change of address. Within three days after receipt of this information, the local law enforcement
agency must forward a copy of the change of address or location to the Department of Justice.
The Department of Justice shall forward the appropriate registration data to the local law
enforcement agency or agencies having jurisdiction over the new place of residence or location.'’
The test claim legislation is the same as prior law, except that the time period in which an
offender has to report his or her change of address was changed from 10 days to 5 working days.

The mere shortening in time of registration deadlines does not change the level of service related
to the above activities. Accordingly, there is no new program or higher level of service due to a
change in the existing registration deadlines.

¢ Violent Crime Information Network

The test claim legislation states that “[t]he registering agency [local law enforcement agency]
shall submit registrations, including annual updates or changes of address, directly into the
Department of Justice Violent Crime Information Network (VCIN).”"® There was no activity in
prior law requiring local law enforcement agencies to submit registrations to VCIN. Therefore,
this activity is a new program or higher level of service.

o Removal of Registration for Decriminalized Conduct

The test claim legislation exempts a person from registering as a sex offender under specified
conditions if the offender was convicted of sodomy or oral copulation between consenting adults
prior to January 1, 1976. The Department of Justice is required to remove these individuals from
the Sex Offender Registry. Upon notification from the Department of Justice that an offender
should be removed from the register, the local law enforcement agency must remove the
offender’s registration from its files within 30 days from receipt of notification.'® There was no
activity in prior law providing for the decriminalization of this conduct. Therefore, the activity
of removing an individual from a local law enforcement agency’s file is a new program or higher
level of service.

' penal Code section 290, subdivision (a), Statutes of 1984, Chapter 1419.

' penal Code section 290, subdivision (a)(1)(A), Statutes of 1996, Chapter 909.

'" Penal Code section 290, subdivision (e), Statutes of 1950, Chapter 70.

'* penal Code section 290, subdivision (a)(1)(F), Statutes of 1998, Chapter 929.

'® Penal Code section 290, subdivision (a)(2)(F)(i), Statutes of 1997, Chapter 821.
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'« Notice of Duty to Register Upon Release, Discharge or Parole

Prior law provides that any person who, after the first day of August, 1950, is discharged or
paroled from a jail, prison, school, road camp, or other institution where the person was confined
or is released from a state hospital to which he was committed as a psychopath be informed of
the duty to register by the official in charge of the place of confinement before the offender is -
released. The official in charge must advise the convicted sex offender of the duty to register
and must also have the offender read and sign a form that states this duty was explained to the
offender. The official in charge of the offender’s release must also obtain the address of where
the person expects to reside and will report the address to the Department of Justice and to the
local law enforcement agency or agencies having jurisdiction over the place that the offender
expects to reside. The official in charge must give one copy of the form to the offender, send
one copy to the Department of Justice and one copy to the local law enforcement agency or
agencies having jurisdiction over the offender, *°

The test claim legislation contains the same “Notice of Duty to Register” requirement as prior
law, except that some non-substantive changes have been made including moving this section to
290, subdivision (b)(1) and (2). Nonetheless, since the test claim legislation contains the same
notification requirement on local law enforcement agencies as prior law, there is no new program
or higher level of service related to this activity.

o Destruction of Records

Prior law provided that all records specifically relating to the registration of sex offenders in the
custody of the Department of Justice, local law enforcement agencies and other agencies or
public officials be destroyed when the offender required to register has his or her records sealed
under the procedures set forth in section 781 of the Welfare and Institutions Code.!

The test claim legislation contains the same “Destruction of Records” requirement as prior law,
except that some non-substantive changes have been made including moving this section to 290,
subdivision(d)(5). However, the requirement to destroy the records has remained the same.
Thus, there is no new program or higher level of service related to this activity.

o DPre-register

The test claim legislation states that a convicted sex offender required to register under its
provisions on or after January 1, 1998, shall also pre-register upon incarceration, placement or
commitment or prior to release on probation. The pre-registering official shall be the admitting
officer at the place of incarceration, placement or commitment or the probation officer if the
person is to be released on probation. The pre-registration shall consist of a pre-regisiration
statement in writing, signed by the person, giving information that shall be required by the
Department of Justice, fingerprints and a photograph of the person.?* Prior law contained no
provision for the activity of pre-registering.. Thus, to the extent that a local law enforcement
agency must pre-register convicted sex offenders, this activity is a new program or higher level
of service. :

2% penal Code section 290, subdivision (b), Statutes of 1950, Chapter 70,
2! Penal Code section 290, subdivision (d)(6)..
2 Penal Code section 290, subdivision (e)(1)(A)(B)(C), Statutes of 1997, Chapter 821.
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¢ Contents of Registration Upon Release

Prior law required that a convioted sex offender register upon release from incarceration,
placement or commitment with the local law enforcement agency or agencies in which the
offender resides. The registration must contain a statement in writing signed by the offender,
giving information as may be required by the Department of Justice, fingerprints, a photograph
of the offender and the license plate number of any vehicle owned by or registered in the name of
the offender. Within three days of receiving this information, the registering law enforcement
agency must forward this information to the Department of J ustice.”?

In addition to the above requirements, the test claim legislation imposes some additional
requirements on the convicted sex offender as well as local law enforcement agencies. With
regard to the signed statement, in addition to the information required by the Department of
Justice, the offender must also provide the name-and address of his or her employer, and the
address of the offender's place of employment if it is different from the employer's main
address.”* With regard to vehicle information, the convicted sex offender must also include
information related to any vehicle regularly driven by the offender.”® The offender must also be
notified by the local law enforcement agency that in addition to the requirements of the test claim
legislation, the offender may also have a duty to register in any other state where the offender
may relocate.*®

Lastly, the test claim legislation requires that the offender provide the local law enforcement
agency with adequate proof of residence, which is limited to a California driver's license,
California identification card, recent rent or utility receipt, printed personalized checks or other
recent banking documents showing the offender's name and address or any other information that
the registering official believes is reliable. If the offender has no residence and no reasonable
expectation of obtaining a residence in the foreseeable future, the offender shall advise the
registering official and sign a statement provided by the registering official stating that fact.
Upon presentation of proof of residence to the registering official or a signed statement that the
offender has no residence, the offender shall be allowed to register. If the offender claims that he
or she has a residence but does not have any proof of residence, the offender shall be allowed to -
register but shall furnish proof of residence within 30 days of the day the offender is allowed to
register.”’

Although the above activities are directed at the convicted sex offenders, they also require
various activities on local law enforcement agencies to the extent that local law enforcement
agencies have to compile this information so that it can be sent to the Department of Justice,
Thus, the compiling of this additional data is a new program or higher level of service.

¥ Penal Code section 290, Statutes of 1947, Chapter 1124, This provision, absent minor non-substantive changes,
has remained the same since section 290 was originally enacted in 1947.

 Penal Code section 290, subdivision (e)(2)(A), Statutes of 1998, Chapter 930.
5 Penal Code section 290, subdivision (e)(2)(C), Statutes of 1997, Chapter 927.
26 penal Code section 290, subdivision (e)(2)(D), Statutes of 1997, Chapter 927.
¥ penal Code section 290, subdi\ﬁsion (e)(2)(B), Statutes of 1997, Chapter 927.
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« Notice of Reduction of Registration Period

The test claim legislation requires that every convicted sex offender who was required to register
before January 1, 1997, shall be notified whenever the offender next re-registers of the reduction
in the registration period from 14 days to 5 working days. The notice must be in writing from
the local law enforcement agency responsible for registering the individual?®

Prior law required every convicted sex offender registering before January 1, 1985 to be notified
of the reduction in the registration period from 30 to 14 days. Since the test claim legislation
changes the registration period, a new notification is required.”” Accordingly, the activity of
notifying convicted sex offenders of the 14 to 5 day reduction in the timelines to register is a new
program or higher level of service,

o High-Risk Sex Offenders

The test claim legislation provides that individuals considered to be high-risk offenders can be
re-evaluated by the Department of Justice to be removed from the high-risk classification. This
process does not involve law enforcement agencies except that the form for evaluation must be
available at any sheriff’s office. Thus, to the extent that a sheriff’s office must maintain this
form, there is a new program or higher level of service.*

The test claim legislation also provides that the Department of Justice shall continually search its
records and identify, on the basis of those records, high-risk offenders. Four times each year, the
Department must provide each chief of police and sheriff in the state and any other designated
law enforcement entity upon request information regarding the identity of high-risk sex
offenders.

Department of Finance contends that although the Department of Justice must send this
information to each chief of police and sheriff in the state, these law enforcement agencies can
choose to disregard this information, because the test claim legislation does not impose any duty
on them in this regard. This assertion is misplaced. As discussed below, in the “Community
Notification” section, subdivision (n) of section 290 requires local law enforcement agencies,
under certain circumstances, to disclose information about high-risk sex offenders to the public,
which includes statistical infonmation. Thus, to the extent that local law enforcement agencies
need to compile this statistical data related to high-risk offenders, this activity is a new program
or higher level of service.”!

¢«  Community Notification

The test claim legislation permits a local law enforcement agency to disclose information about a
. 32 . . . . .
convicted sex offender * or high-risk sex offender’® under certain circumstances if a peace

?8 penal Code section 290, subdivision (1), Statutes of 1997, Chapter 821.

* Penal Code section 290, subdivision (1), Statutes of 1985, Chapter 1474,

% Penal Code section 290, subdivision (n)(1)(G)(ii), Statutes of 1996, Chapter 908.
3 penal Code section 290, subdivision (n)(2), Statutes of 1996, Chapter 908,

32 Penal Code section 290, subdivision (m), Statutes of 1996, Chapter 908,

* Penal Code section 290, subdivision (n), Statutes of 1996, Chapter 908,
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officer reasonably suspects that a child or other person is at risk., Specifically, the test claim
legislation provides:

When a peace officer reasonably suspects, based on information that has
come to his or her attention through information provided by any peace’

“officer or member of the public, that a child or other person may be at risk
from a sex offender convicted of a crime listed in paragraph (1) of

. subdivision (a) of Section 290.4, a law enforcement agency may,
notwithstanding any other provision of law, provide any of the
information specified in paragraph (4) of this subdivision about that
registered sex offender that the agency deems relevant and necessary to
protect the public, to the following persons, agencies, or organizations the
offender is likely to encounter, including, but not limited to, the following:

(A) Public and private educational institutions, day care establishments,
and establishments and organizations that primarily serve
individuals likely to be victimized by the offender.

(B) Other community members at risk. [Emphasis added.]

This information generally includes information that the agency deems relevant and necessary to
protect the public and may include the following:

1. The offender’s full name.
The offender’s known aliases.
The offender’s gender.
The offender’s race.

The offender’s physicél description.

2

3

4

5

6.-  The offender’s photograph.
7 The offender’s date of birth.

8 Crimes resulting in re gi‘stration; ,

9.  The offender’s addi‘ess, which must be verified prior to publication.

10. Description and license plate number of offender’s vehicles or
vehicles the offender is known to drive.

11, Type of victim targeted by the offender.

12. Relevant parole or probation conditions, such as one prohibiting
contact with children.

13. Dates of crimes resulting in classification under the test claim
legislation.

14. The date of release from confinement.**

¥ Penal Code section 290, subdivision (m)(4), Statutes of 1996, Chapter 908.
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Although it is a well-settled principle of statutory construction that the word “may” is ordinaril
g P P Yy
construed as permissive and “‘shall” is ordinarily construed as mandatory, there are situations in
which “may” is interpreted to mean “shall.”*® In Los Angeles County v. State,*®

the Third District Court of Appeal held:

The word “may” as used in a statute or constitution is often interpreted to
mean “shall” or “must.” Such interpretation always depends largely, if not
altogether, on the object sought to be accomplished by the law in which
the word 1s used. It seems to be the uniform rule that, where the purpose
of the law is to clothe public officers with power to be exercised for the
benefit of third persons, or for the public at large — that is, where the
public interest or private rights requires that the thing be done then the
language, though permissive in form, is peremptory . . . '

Since a peace officer is a “public officer,”*’ if a peace officer reasonably suspects that a child or

another person is at risk from a sex offender or high-risk sex offender, the peace officer must
notify certain members of the public that may be in danger from the sex offender. There was no
activity in prior law related to community notification of sex offenders. Thus, the community
notification activity is a new program or higher level of service. '

e CDROM

~ The test claim legislation states that on or before July 1, 1997, the Department of Justice shall
provide a CD-ROM or other electronic medium containing information about certain sex
offenders and shall update and distribute the CD-ROM or other electronic medium on a monthly
basis to sheriff's departments in each county, municipal police departments of cities with a
population of more than 200,000 and other law enforcement agencies. The local law
enforcement agencies “may” obtain additional copies by purchasing a yearly subscription to the
CD-ROM or other electronic medium from the Department of Justice for a yearly subscription
fee andB;‘may” make the CD-ROM or other electronic medium available for viewing by the
public. :

Like the Community Notification activity above, the use of the term “may,” though permissive in
form, is peremptory. In fact, according to the legislative history, it was the legislative intent that
the CD-ROM or other electronic medium shall be made available to the public.”® Assembly Bill
1562 states that: :

Knowing the identity of sex registrants empowers parents to protect
their children from exposure to persons who might do them harm.
Likewise, adult victims would similarly be empowered. It deters sex

3 Common Cause of California v. Board of Supervisors of L:A. County (1989) 49 Ca.1.3d 432,
3 Los Angeles County v. State (1923) 64 Cal.App.290.

37 Government Code section 195 and Evidence Code section 200.

3 Penal Code section 290.4, subdivision (a)(4)(A), Statutes of 1996, Chapter 908.

¥ Assem. Bill No. 1562 (1995-1996 Reg. Sess.) Proposed Conference Report No. 1, August 27, 1996, page 2,
paragraph 12,
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offenders from re-offending by Increasing public awareness of theu
proclivities, thereby discouraging them from contact with children.*

Moreover, the California Department of Justice evaluated patterns of sex offenders and
conducted a 15-year follow-up of sex offenders first arrested in 1973. The Department of Iushce
found:

An analysis of subsequent arrests over the 15-year period (1973-1988)
found that nearly one-half (49.4%) were re-arrested for some type of
offense and almost 20% (19.7%) for a subsequent sex offense. Sex
offenders whose first arrest was for rape by force or threat had the highest
recidivism rate, 63.4% for any offense and 25.5% for a subsequent
offense. The high recidivist rate could be attributed, in part, to the
anonymity of the sex offender.*!

Accordingly, the test claim legislation requires that the sheriff's department in each county,
municipal police departments of cities with a population of more than 200,000 and other
applicable law enforcement agencies provide the necessary equipment for the public to access
the sex offender information provided by the Department of Justice on CD-ROM or another
electronic medium. Prior law had no provision related to this activity. Thus, this activity is a
new program or higher level of service.

¢ Records Retention

The test claim legislation requires local law enforcement agencies to maintain records of those
persons requesting to view the CD-ROM or other electronic medium for a minimum of five
years and to maintain records of the means and dates of dissemination for a minimum of five
years related to the disclosure of high-risk offenders.*” There is no records retention activity
under prior law related to CD-ROM or other electronic medium. Accordingly, the records
retention activity is a new program or higher level of service.

Conclusion

Based on the foregoing, the following activities are a new program or higher level of service
under article XIII B, section 6:of the California Constitution:

¢ Submission of Registered Sex Offender information to the Department of
Justice’s Violent Crime Information Network by Local Law Enforcement
Agencies (a)(1)(F))

e  Removal of Registration for Decriminalized Conduct
(§290, subdivision (a)(2)(F)(i))

o Pre-register (§290, subdivision (e)(1)(A-C))
o Contents of Registration Upon Release (§290, subdivision (e)(2)(A-E)) ’
o Notice of Reduction of Registration Period (§290, subdivision (1)(1))

® Supra, page 4, paragraph 3.
" Supra, page 4, paragraph 4. ‘
12 penal Code section 290, subdivision (o), Statutes of 1996, Chapter 908.
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s High-Risk Sex Offenders (§290, subdivision (n))
e Community Notification (§290, subdivision (m))
« CDROM (§290.4, subdivision (4)(A-C))

e Records Retention (§290, subdivision (o))

However, the analysis must continue to determine if the above activities impose “costs mandated
by the state,” under Government Code section 17514.

Tssue 3:

Does the test claim legislation impose “costs mandated by the state”
within the meaning of Government Code section 17514?

Under Government Code section 17514 a new program or higher level of service must impose
“costs mandated by the state.” However, under Government Code section 17556, subdivision
(c), the Commission shall not find “costs mandated by state” if the test claim legislation
implemented a federal law.

Government Code section 17556, subdivision (c), provides that there are no “costs mandated by
the state” when:

(c) The statute or executive order implemented a federal law or
regulation and resulted in costs mandated by the federal government,
unless the statute or executive order mandates costs which exceed the
mandate in that federal law or regulation. [Emphasis added.]

Government Code section 17513 defines “costs mandated by the federal government” as:

.. any increased costs incurred by a local agency or school district after
January 1, 1973, in order to comply with the requirements of a federal
statute or regulation. "Costs mandated by the federal government"
includes costs resulting from enactment of a state law or regulation where
failure to enact that law or regulation to meet specific federal program or
service requirements would result in substantial monetary penalties or loss
of funds to public or private persons in the state. “Costs mandated by the
federal government” does not include costs which are specifically
reimbursed or funded by the federal or state government or programs or
services which may be implemented at the option of the state, local
agency, or school district. [Emphasis added.]

o FKederal Law

History of the Federal Law

There are three federal enactments that concern the test claim legislation: the Jacob Wetterling
Crimes Against Children and Sexually Violent Offender Registration Act, Megan’s Law and the
Pam Lychner Sexual Offender Tracking and Identification Act. The collective result of these
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enactments is codified in 42 U.S.C. 14071-72 (referred to below as “section 14071”)43 and
represents the federal law in this matter. These three enactments are as follows:

1. The Wetterling Act, which was enacted by section 170101 of the Violent Crime Control
and Law Enforcement Act of 1994,* encourages states to establish an effective sex
offender registration system.

2. Megan's Law,” which amended the provisions of the Wetterling Act, relates to the release
of registration information.

3. The Lychner Act,46 which makes further amendments to the Wetterling Act, contains
provisions to ensure the nationwide availability of sex offender registration information to
law enforcement agencies.

The federal Department of Justice issued guidelines for state compliance with the original
version of the Wetterling Act*’and has more recently published guidelines to implement Megan’s
Law and clarify other issues concerning Wetterling Act compliance, or section 14071.%8

Overview of Section 14071

Section 14071 provides a financial incentive for states to establish 10 year registration
requirements for persons convicted of certain crimes against minors and sexually violent
offenses and to establish a more stringent set of registration requirements for a sub-class of
highly dangerous sex offenders characterized as “sexually violent predators.” States that fail to
establish such systems within three years (subject to a possible two year extension) face a 10%
reduction in funding for HIV testing.*®

In order to determine if the federal exception applies to the test claim legislation, the
Comumission must first determine if the test claim legislation implemented section 14071 and
resulted in “costs mandated by the federal government.” If so, the Commission must then
determine if the test claim legislation exceeds the scope of section 14071.

s Findings

Did the Test Claim Legislation Implement Section 140717

The legislative history of the test claim legislation shows that it was enacted to implement
section 14071. Assembly Bill 1562 specifically states that the passage of the test claim
legislation “will launch Megan’s Law in California and fulfill the requirements of the federal
law.” “Failure to act would constitute non-compliance with the Jacob Wetterling Crimes Against

342 U.8.C.A. section 14072 is not relevant to the test claim as it specifically deals with the FBI database.
¥ 4217.8.C.A. section 14071 Public Law 102-322, 108 Stat. 1796, 2038.

42 U.8.C.A. section 14071, Public Law 104-145, 110 Stat. 1345, May 17, 1996.

“6421U.8.C.A. section 14071, Public Law 104-236, 110 Stat. 3096, 3097, October 3, 1996.

“761 FR 15110 (issued April 4, 1996), Final Guidelines for the Jacob Wetterling Crimes Against Children and
Sexual Violent Offender Registration.

8 64 FR 572 (issued Jdnuary 5, 1999) and 64 FR 3590 (issued January 22, 1999), Final Guidelines for the Jacaob
Wetterling Crimes Against Children and Sexual Violent Offender Registration.

%9 42 U.S.C.A. section 3756, subdivision (f).
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Children and Sexually Violent Offender Registration Act and result in the loss of nearly §5
million in ...funding.™°

In addition, section 14071 specifically provides that states must comply/implement its provisions
or lose funding for HIV testing. Section 14071 states that the Attorney General shall establish
guidelines for state programs for certain individuals convicted of specified sexual offenses.”’ As
mentioned above, the Attorney General issued these guidelines in 1996 and revised and reissued
them again in 1999. Section 14071 specifically outlines the provisions that a state registration
program must contain®® and specifies the dates in which states must comply with section 14071
as well as the consequences if a state fails to comply with its provisions.”

Accordingly, the Commission finds that the test claim legislation implemented section 14071.
However, the analysis must continue to determine if the test claim legislation results in “costs
mandated by the federal government.”

Does the Test Claim Legislation Result in Costs Mandated by the Federal Government?

“Costs mandated by the federal government" includes costs resulting from enactment of a state
law or regulation where failure to enact that law or regulation to meet a specific federal program
or service requirements would result in substantial monetary penalties or loss of funds to public
or private persons in the state. However, “costs mandated by the federal government” does not
include costs which are specifically reimbursed or funded by the federal or state government or
programs or services which may be implemented at the option of the state, local agency or
school district.>* [Emphasis added.]

In order to determine if the test claim legislation was “implemented at the option of the state,”
California courts, including the California Supreme Court, have held that “[t]he test for
determining whether there is a federal mandate is whether compliance with federal standards ‘is
a matter of true choice,’ that is, whether participation in the federal program ‘is truly
voluntary.”*® The Hayes court in following the California Supreme Court’s decisions in City of
Sacramento v. State of California (Sacramento II),”° held that a “determination of whether
compliance with a federal law is mandatory or optional must depend on such factors as the
nature and purpose of the federal program; whether its design suggests an intent to coerce; when
state and/or local participation began; the penalties, if any, assessed for withdrawal or refusal to

*® Assem. Bill No. 1562 (1995-1996 Reg. Sess.) Proposed Conference Report No. 1, August 27, 1996, pages 5 and
6‘ .

3142 U.8.C.A., section 1407(a), Public Law 103-322, 108 Stat. 2038.
242 U.S.C.A., section 1407(b), Public Law 103-322, 108 Stat. 2038.
242 U.S.C.A., section 1407(f)(1)(2), Public Law 103-322, 108 Stat, 2038.
** Government Code section 17513.

3 Hayes v. Commission on State Mandates (1992) 11 Cal.App.4th 1564, 1581; Cizy of Sacramento v. State of
California (1990) 50 Cal.3d 51, 76.

*% City of Sacramento v. State of California (1990) 50 Cal.3d 51.

1725



participate or comply; and any other legal and practical consequences of nonparticipation,
noncompliance or withdrawal.”®’ Application of these factors in the present case is as follows:

e Nature and Purpose of the Federal Program - The federal legislation was enacted
to provide the public with information regarding certain convicted sex offenders.
The centerpiece of the test claim legislation, the registration and notification
provisions related to convicted sex offenders, has its genesis in a New Jersey murder
case. On July 29, 1994, Megan Kanka was raped and asphyxiated to death by Jesse
Timmendequas, Megan's thirty-three year old neighbor. Unbeknownst to Megan's
parents, Timmendequas was a convicted child molester living in a nearby home
with two other convicted pedophiles. The brutal murder of this young girl shocked
the nation, and catapulted the issue of sexually violent crimes against children onto
a national stage. ‘

¢  Whether the Federal Statute Suggests an Intent to Coerce — Although no
monetary penalties would be assessed against the state for failure to implement
section 14071, it would lose substantial funds for HIV testing of certain sex
offenders. According to the test claim legislation, “[a] state that fails to implement
the program as described in this section [the test claim legislation] shall not receive
10 percent of the funds that would otherwise be allocated to the State under section
3756 of this title.”*® Section 3756 provides:

(d) States

Subject to subsection (f) of this section, of the total amount appropriated
for this subchapter in any fiscal year, the amount remaining after setting

aside the amount required to be reserved to carry out section 3761 of this
title shall be set aside for section 3752 of this title and allocated to States
as follows:

(1) $500,000 or 0.25 percent, whichever is greater, shall be allocated to
each of the participating States; and

(2) of the total funds remaining after the allocation under paragraph (1),
there shall be allocated to each State an amount which bears the same ratio
to the amount of remaining funds described in this paragraph as the
population of such State bears to the population of all the States. %

Subsection (f) provides for the testing of certain sex offenders for human
immunodeficiency virus.

In addition, as discussed above, the legislative history of the test claim legislation
shows that if California refiised to implement section 14071, it would lose

3 Hayes v. Commission on State Mandates (1992) 11 Cal. App.4th 1564,‘ 1582; City of Secramento v. State of
California (1990) 50 Cal.3d 51, 76.

58 42 U.S.C.A. section 1407(a), 108 Stat. 2038,
59 42 U.S.C.A. section 3756(a), 108 Stat. 2138,
69 49 U.8.C.A. section 3756(f), 108 Stat, 2138.
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substantial funds for HIV testing. Specifically, Assembly Bill 1562 states that
“[flailure to act would constitute non-compliance with the Jacob Wetterling Crimes
Against Children and Sexually Violent Offender Registration Act and result in the
loss of nearly $5 million in ...funding.”® Clearly, the Legislature believed that
such a loss in funding was “substantial,” since it was the basis of compliance with
section 14071.

Thus, although no monetary penalties would be assessed against the state for failure
to implement section 14071, it would lose substantial funds for HIV testing of
certain sex offenders.

e When State and/or Local Participation Began — Section 170101 of the Violent
Crime Control and Law Enforcement Act was enacted on September 13, 1994,
Congress amended and President Clinton signed the Wetterling Act portion of
section 14071 in May of 1996. The test claim legislation was enacted by an
“urgency statute” and became effective on September 25, 1996.

e The Penalties, if any Assessed for Withdrawal or Refusal to Participate or
Comply — There are no penalties if a state fails to comply with the federal
legislation. However, as mentioned above, failure to comply will result in a loss of
federal funding for HIV testing for certain sex offenders.

e Any Other Practical or Legal Consequence of Nonparticipation,
noncompliance or withdrawal - Practically speaking, California, like all the other
states, had no choice but to comply with the federal legislation or lose substantial
funding,

Based on the above factors, the Commission finds that the state had no “true choice” but to
comply with the provisions of section 14071. Accordingly, the test claim legislation
implemented a federal law and resulted in costs mandated by the federal government.*

However, the federal exception does not apply to the extent that the test claim legislation
mandates costs that exceed the mandate in that federal law or regulation.** Thus, the
Commission must compare the test claim legislation to the federal legislation to determine which
costs or activities exceed the federal mandate. '

Does the Test Claim Legislation Exceed the Federal Mandate?

In order to determine if the test claim legislation exceeds section 14071, the Commission has
compared the activities imposed by the test claim legislation to section 14071 below. However,
before comparing the test claim legislation and section 14071, it should be noted that section
14071 was not intended to, and does not have the effect of, making states less free than they were
under prior law to impose such requirements. Hence, section 14071°s standards constitute a
floor for state programs, not a ceiling. States do not have to go beyond sections 14071°s

8 Assem., Bill No. 1562 (1995-1996 Reg. Sess.) Proposed Conference Report No, 1, August 27, 1996, pages 5 and
6. :

52 Govermment Code section 17556, subdivision (c).

83 1bid.
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minimum requirements to maintain eligibility for funding, but they may retain the discretion to
do so. State programs often contain elements that are not required under section 14071.%

Activities Imposed by the Test Claim
Legislation

Federal Mandate
Section14071.

Violent Crime Information Network®

Section 14071 has no requirement that the state
establish a Violent Crime Information System.
Thus, this activity exceeds the federal
mandate.° | |

Removal of Registration for Decriminalized
Conduct®’

Section 14071 has no provision related to the
activity of removing a registration for
decriminalized conduct. Thus, this activity
exceeds the federal mandate.

Pre-register

Section 14071 has no provision related to the
activity of pre-registering convicted sex
offenders. Thus, this activity exceeds the
federal mandate.

Contents of Registration Upon Release *

The only activity in section 14071 related to
the registration activities in the test claim
legislation is the requirement that local law
enforcement agencies advise a convicted sex
offender of a possible duty to register in any
other state where the offender resides.”® Thus,
with the exception of this activity, section
14071 does not have a specific mandate related
to the registration activities imposed by the test
claim legislation.

Notice of Reduction of Registration Period’’

Section 14071 has no provision related to the
notice activity. Thus, this activity exceeds the
federal mandate

8 64 FR 572,

5 Penal Code section 290, subdivision (a)(1)(F), Statutes of 1998, Chapter 929.

56 42 U.S.C.A. section 14071, subdivision (b)t2)(3)(4), 108 Stat. 2038.

57 penal Code section 290, subdivision (F)({)(I)(IT)(III), Statutes of 1997, Chapter 821,

% penal Code section 290, subdivision (c)(l)(A)(B)(C), Statutes of 1997, Chapter 821.

% penal Code section 290, subdivision (e)(2)(A)(B)(C)(D)(E), Statutes of 1997, Chapter 927.
742 U.8.C.A. section 14071, subdivision (b)(iif), Public Law 103-322, 108 Stat, 2038,

7 Penal Code section 290, subdivision (1), Statutes of 1997, Chapter 821.
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High-Risk Sex Offenders’ Section 14071 has no provision related to the
activities associated with high-risk sex
offenders. Thus, this activity exceeds the
federal mandate.

Community Notification” Section 14071 provides that any local law
enforcement agency “may” release relevant
information about a convicted sex offender that
is necessary to protect the public concerming a
specific person required to register.”* In the
context of this section, the use of the term
“may,” though permissive in form, is
peremptory. Thus, the community notification
activity is a federal mandate and not a “cost
mandated by the state.”

CD ROM” Although section 14071 has no provision

‘ related to the CD-ROM activity, Department of
Finance contends that this activity merely
implements federal law, because 42 U.S.C.A
14071, subdivision (e)(2), states that “the State
or any agency authorized by the State shall
release relevant information that is necessary to
protect the public concerning a specific person
required to register under this section.” This
contention is incorrect. Section 14071 does not
require the relevant information to be released
by CD ROM. Thus, this activity exceeds the
federal mandate.

Records Retention’® Section 14071 has no provision related to the
' record retention activity. Thus, this activity
exceeds the federal mandate.

In summary, the following activities imposed by the test claim legislation exceed section 14071,
the federal mandate, and thus result in “costs mandated by the state:”

" Penal Code section 290, subdivision (n)(1)(G)(ii)(2), Statutes of 1996, Chapter 908.
" Penal Code section 290, subdivision (m)(n), Statutes of 1996, Chapter 908.

42 U.S.C.A. section 14071, subdivision (b)(iii), Public Law 103-322, 108 Stat. 2038.
S Penal Code section 290.4, subdivision (a)(4)(A), Statutes of 1996, Chapter 908,

78 Penal Code section 290, subdivision (o), Statutes of 1996, Chapter 908,
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Violent Crime Information Network

This activity requires a local law enforcement agency to submit sex
offender registrations from its jurisdictions directly into the Department of
Justice Violent Crime Information Network

Removal of Registration for Decriminalized Conduct

This activity requires a local law enforcement agency to remove an
offender’s registration from its files within 30 days of receiving a
notification to do so from the Department of Justice.

Pre-register

This activity requires the admitting officer of a local law enforcement
agency to pre-register a convicted sex offender but only if the local law
enforcement agency is the place of incarceration. This pre-registration
consists of a pre-registration statement in writing, signed by the person,
‘giving information that is required by the Department of Justice,
fingerprints and a cwrent photograph of the offender.

Contents of Registration Upon Release

A convicted sex offender has always had the duty to register upon release
with the local law enforcement agency in which the offender will reside.
‘While most of the activities related to this registration falls on the
convicted sex offender, the following related activities are imposed on the
registering local law enforcement agency:

1. The local law enforcement agency must ensure that the signed
statement that a convicted sex offender must fill out upon
registration contains the name and address of the offender’s
employer, and the address of the offender’s place of employment if
that is different from the employer's main address.

2. The local law enforcement agency must ensure that the convicted
sex offender includes information related to any vehicle regularly
driven by the offender on the registration.

3. The local law enforcement agency must ensure that the convicted

sex offender upon registering has adequate proof of residence,
which is limited to a California driver's license, California
identification card, recent rent or utility receipt, printed
personalized checks or other recent banking documents showing
that person's name and address, or any other information that the
registering official believes is reliable. If the offender has no
residence and no reasonable expectation of obtaining a residence in
the foreseeable future, the local law enforcement agency shall
provide the offender with a statement stating that fact.
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e Notice of Reduction of Registration Period

This activity requires that convicted sex offenders who were required to
register before January 1, 1997, shall be notified when the offender next re-
registers of the reduction in the registration period was from 14 days to 5
working days. The one-time notice must be in writing from the local law
enforcement agency responsible for registering the individual.

o High-Risk Sex Offenders

The test claim legislation imposes some new activities on specific local
law enforcement agencies related to high-risk offenders. These activities
are as follows:

1. Sheriffs’ offices must make available to high-risk offenders a pre-
ptinted form from the Department of Justice regarding re-
evaluation by the Department of Justice to be removed from the

“high-risk classification.

2. Alocal law enforcement agency must maintain statistical
information on high-risk offenders and photographs that it receives
four times a year from the Department of Justice.

e CDROM

This activity requires that the sheriff's department in each county,
municipal police departments of cities with a population of more than
200,000 and other applicable law enforcement agencies provide the
necessary equipment for the public to access the sex offender information
provided by the Department of Justice on CD-ROM or another electronic
medium.

» Records Retention

This activity requires a local law enforcement agency to maintain records
of those persons requesting to view the CD-ROM or other electronic
medium for a minimum of five years and to maintain records of the means
and dates of dissemination for a minimum of five years related to the
disclosure of high-risk offenders.

Finally, the test claim legislation contains a sunset provision wherein it is only operative unti]
January 1, 2004. ‘

CONCLUSION

The Commission finds that Part 2 of the test claim legislation is a “program” within the meaning
of article XIII B, section 6 of the California Constitution, because it carries out the governmental
function of providing police protection té the public.

The Commission further finds that the following required activities, as outlined in more detail
above, are a “new program or higher level of service” under article XIII B, section 6 of the
California Constitution and result in “costs mandated by the state” within the meaning of
Government Code section 17514:
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e Submission of Registered Sex Offender information to the Department of
Justice’s Violent Crime Information Network by Local Law Enforcement
Agencies (§290, subdivision (a)(1)(F))

e Removal of Registration for Decriminalized Conduct
(§2990, subdivision (a)(2)(F)(1))

e Pre-register (§290, subdivision (e)(1)(A-C)) .

o Contents of Registration Upon Release (§290, subdivision (e)(2)(A-E))

e Notice of Reduction of Registration Period (§290, subdivision (1)(1))
. High-Risk Sex Offenders (§290, subdivision (n))

e« CD ROM (§290.4, subdivision (4)(A-C))

e Records Retention (§290, subdivision (0))

Lastly, the Commission finds that all other activities in the test claim legislation do not constitute
a reimbursable state mandated program pursuant to article XIII B, section 6 of the California
Constitution.

Accordingly, the Commission approves the test claim, in part, as outlined above.
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DECLARATION OF SERVICE BY MAIL

I, the undersigned, declare as follows:

I am a resident of the County of Sacramento and I am over the age of 18 years, and not a
party to the within action. My place of employment is 980 Ninth Street, Suite 350,
Sacramento, California 95814,

August 24, 2001, I served the:

RE: Adopted Statement of Decision ‘
Sex Offenders: Disclosure by Law Enforcement Officers, 97-TC-15
County of Tuolumne, Claimant
Penal Code Sections 290 and 290.4
Statutes of 1996, Chapters 908 and 909
Statutes of 1997, Chapters 17, 80, 817, 818, 819, 820, 821 and 822
Statutes of 1998, Chapters 485, 550, 927, 928, 929 and 930

by placing a true copy thereof in an envelope addressed to:

Ms. Pamela Stone
DMG-MAXIMUS, Inc

4320 Auburn Boulevard, Suite 2000
Sacramento, CA 95841

State Agencies and Interested Parties (See attached mailing-list),

and by sealing and depositing said envelope in the United States mail at Sacramento,
California, with postage thereon fully paid.

[ declare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct, and that this declaration was executed on
August 24, 2001, at Sacramento, California.

Wi oo

VICTORIA SORIANO
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List Date: 01/08/1998 Mallmg Informatlon Fmal StaffAnalys1s

Claim Number

Subject

Issue

Mailing List

97-TC-15 Claimant Claim of County of Tuolumne-Sheriff's
Department

Penal Code sections 290 and 290.4
908/96

Sex Offenders: Disclosure by Law Enforcement Officers

[

Mr. Ted Buckley, Legal Advisor
Long Beach Unified School District

1515 Hughes Way Room 235
Long Beach CA 90810-1839

Tel:  (562) 997-8231
FAX: (562) 997-8092

' Interested Person

Mr. Allan Burdicl,
MAXIMUS

4320 Aubum Blvd., Suite 2000
Sacramento CA 95841

Tel:  (916) 485-8102
FAX: (916)485-0111

Interested Person

Ms, Annette Chinn,
Cost Recovery Systems

705-2 East Bidwell'Street  #294
Foisom CA 95630

Tel:  (916)939-7901
FAY: (916) 939-7801

Interested Person

Ms. Jean Green, Fiscal Technician
County of Tuoloumne

Sheriff's Department

28 N, Lower Sunset Drive

Sonora CA 95370

Tel:  (209) 535-5815
FAX: (209) 533-5860

Interested Person

Mr. Glenn Haas, Bureau Chief
State Controller's Office

Division of Accounting & Reporting

3301 CStreet  Suite 500
Sacramento CA 95816

(B-8)

Tel:  (916) 445-8757
FAX: (916) 323-4807

State Agency
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Claim Number

97-TC-15

- Claimant

Penal Code sections 290 and 290.4

Subject

Issue

908/96

Mr. Leonard Kaye, Esq.,
County of Los Angeles
Auditor-Controller's Office

500 W. Temple Street, Room 603 Tel: (213)974-8564

Los Angeles CA 90012 FAX: (213)617-8106

Mr. Steve Keil,

California State Association of Counties

1100 K Street Suite 101 Tel: (916)327-7523

Sacramento CA 95814-3941 FA4X: (916)441-5507
‘ Interested Person

Mr. John P. Logger, SB-90 Coordinator

Auditor-Controller-Recorder

County of San Bernardino

222 West Hospitality Lane Tel:  (909)386-8850

San Bernardino CA 52415-0018 FAX: (509)386-8830

Mr, James Lombard, Principal Analyst (A-15)

Department of Finance

915 L Street, 6th Floor Tel: (916)445-8913

Sacramento CA 95814 FAX: (916)327-0225

State Agency

Ms. Laurie McVay,’

DMG-MAXIMUS

4320 Aubum Blvd. Suite 2000 Tel: (916)485-8102

Sacramento CA 95841 FAX: (916)485-0111

Mr, Paui Minney,

Spector, Middleton, Young & Minney, LLP

7 Park Center Drive Tel: (516) 646-1400

Sacramento Ca 95825 FAX: (916) 646-1300
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Claim Number 97-TC-15 Claimant Claim of County of Tuolumne-Sheriff's

Department
Penal Code sections 290 and 290.4
Subject 908/96
Issue Sex Offenders: Disclosure by Law Enforcement Officers -

Mr. Andy Nichols, Senior Manager
Centration, Inc.

8316 Red Oak, Suite 101 ’ Tel:  (916)351-1050
Rancho Cucamonga CA 91730 FAX: (816)351-1020

Interested Person

Ms. Connie Peters  (D-27),
Youth & Adult Correctional Agency

1100 11th Street  4th Floor Tel: (916) 323-6001
Sacramento CA 95814 FAX: (916) 442-2637

Mr. Jim Spano,
State Controller's Office
Division of Audits (B-8)

300 Capitol Mall, Suite 518 Té‘l: (516) 323-5849
Sacramento CA 95814 FAX: (916) 327-0832
State Agency

Ms. Eleanor Watanabe,
Riverside Co. Sheriff's Office

4095 Lemon Street P O Box 512 Tel:  (916) 000-0000
Riverside Ca 92502 FAX: (916) 000-0000

Mr. David Wellhouse,

Wellhouse & Associates
9175 Kiefer Blvd Suite 121 . Tel: (916) 368-9244
Sacramento CA 95826 FA4X: (916) 368-5723

Interested Person
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II.

V.

COMMISSION ON STATE MANDATES
NOTICE AND AGENDA !
State Capitol, Room'126
SaCramento California

Maloh 28 2002

9: 30 AM. - PUBLIC SESSION

CALL TO ORDER AND ROLL CALL |

Ttem 1

, APPROVAL OF MINUTES

February 28, 2002

PROPOSED CONSENT CALENDAR (action)

Note: If there are no objections to any of the followzng action items, the Executive
Director will include it on the Proposed Consent Calendar that will be presented at the
hearing. The Commission will detenmne which items will remain on the Consent

Calendar.

HEARINGS AND DECISIONS, PURSUANT TO CALT_FORNIA CODE OF
REGULATIONS, TITLE 2, CHAPTER 2.5, ARTICLE 7 (action)

vNote Wltnesses W111 be swom 111 en masse before con51derat1on of Item 2

PROPOSED STATEMENT OF DECISION — TEST CLAIMS:

Ttem 2 *

Community College District Budget and Financial Reports Fiscal
Management Reports, and Financial and Complzance Audits

97-TC-10, 11, 12, Santa Monica Community College District, Claimant
Education Code Sections 84030, 84040 and 84040.5

Statutes of 1977, Chaptes 36 and 936; Statutes of 1978, Chapter 207
Statutes of 1979, Chapter 221; Statutes of 1980, Chapter 884; Statutes of
1981, Chapters 470, 471, 930 and 1178; Statutes of 1983, Chapter 1206;
Statutes of 1984, Chapters 609 and 1282; Statutes of 1986, Chapter 1486
Statutes of 1987, Chapter 1025; Statutes of 1990, Chapter 1372; Statutes of

" 1994, .Chapter 20; California,Code of Regulat'ions, Title 5, Sections 58300-

58301, 58303- 58308; 58310-58312; 58314, 58316, 58318;:59100, 59102,
59104, 59106, 59108, 59110, 59112, and'59114

INFORMATIONAL HEARING PURSUANT TO CALIFORNIA CODE OF
REGULATIONS, TITLE 2, CHAPTER 2.5, ARTICLE 8 (aot1on)

A. ADOPTION OF PROPOSED PARAN[ETERS 'AND GUIDELINES

Ttem 3

Brown Act Reform, CSM. 4469

City of Newport Beach, Clalmant

Statufes of 1993, Chapter 1136 Statutes of 1993, Chapter 1137, Statutes of
1993, Chapter 1138; Statutes of 1994, Chapter 32 and Consohdatlon with
Open Meetings Act, CSM 4257, Statutes of 1986, Chapter 641

* This public meeting notice is available on the Internet at http://www.csm.ca.gov.
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VIL

Item 4*  Sex Offenders: Disclosure by Law Enforc_ezhent Officers, 97-TC-15
County of Tuolumne, Claimant
Penal Code Sections 290 and 290.4
Statutes of 1996, Chapters 908 and 909; Statutes of 1997, Chapters 17, 80,
817, 818, 819, 820, 821 and 822; Statutes of 1998, Chapters 485, 550, 927,
928, 929 and 930

B. ADOPTION OF PROPOSED PARAMETERS AND GUIDELINES AMENDMENT

Item 5 Handicapped & Disabled Students, 00-PGA-03 & 00-PGA-04
County of Los Angeles and County of Stanislaus, Claimants -
Statutes of 1984,Chapter 1747; Statutes of 1985, Chapter 1274;
Sections 60000-60020, Title 2, California Code of Regulations, Diyision 9

EXECUTIVE DIRECTOR’S REPORT (info)
Item 6 Workload, Legislation, Next Agenda
PUBLIC COWENT

CLOSED EXECUTIVE SESSION PURSUANT TO GOVERNMENT CODE SECTIONS
11126 and 17526. (Closed Executive Session may begin at this time or may begin earlier
on this day and reconvene at the end of the meeting,.)

A. PENDING LITIGATION

To confer with and receive advice from legal counsel, for consideration and action, as

necessary and appropriate, upon the following matters pursuant to Government Code
section 11126, subdivision (e)(1):

1.+ County of San Bernardino v. State of Caly‘"ornza, et al., Case Number BS055882 in the
Superior Court of the State of California; County of Los Angéles.
CSM Case No, 01-L-01 [San Bernardino MIA]

2. San Diego Unifi Sed School District v. Commzsszon on State Mandates et al
* Case Number D038027, in the Appellate Court of California, Fom'th Appellate
District, Division 1. _
CSM Case No. 01-L-13 [Pupil Expulsions]

3. San Diego Unified School District and San Juan Unified School District v.
Comimission on State Mandates, et al., Case Number 00CS00810, in the Superior
Court of the State of California, County of Sacramento.

CSM Case No. 01-L~04 [Physical Performance Tests]

4. State of California, Department of Finance v. Commission on State Mandates,
Kern Union High School District; San Diego Unified School District, County of Santa
Clara, Case Number C037645, in the Appellate Court of California, Third Appellate
District.

CSM Case No. 01-L-11 [School Szte Counczls]

5. City of San Diego v, Commzsszon on State Mandates et al., Case Number

D039095 in the Appellate Court of California, Fourth Appellate District.
CSM Case No. 01-L-15 [Special Use; Eminent Domain]
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6. County of Los A.ngele.s' v. Commission on State Mandates, et al., Case Number
BS064457, in the Superior Court of the State of California, County of Los Angeles.
CSM Case No. 01-L-07 [Domestic Violence]

7. County of San Bernardino v. Commission on State Mandates, et al., Case Number
BS069611, in the Superior Court of the State of California, County of Los Angeles.
CSM Case No. 01 L—OS [SEMS]

8. County of San Bernardino v. Commission on 'State Mandates of the State of California
et al., Case Number BS 073 09, in the Supeuor Court of the State of Cahforma County
of Los Angeles. ‘

Case No. 01-L-10 [Property Tax Admmzstl ation)

9. County of San Diego v. Commission on State Mandates, et al., Case Number D039471,
© in the Appellate Court of the State of California, County of San Diego, Fourth
Appellate District. '
Case No. 01-1-16 [San Diego MIA]

To confer with and receive advice from legal counsel, for consideration and action, as
necessary and appropriate, upon the following matter pursuant to Government Code
section 11126, subdivision (e)(2):

e Based on existing facts and circumstances, there is a specific matter which presents
a significant exposure to litigation against the Commission on State Mandates, its
members and/or staff (Gov. Code, § 11126, subd. (e)(2)(B)(i).).

B. PERSONNEL

To confer on personnel matters pursuant to-Government Code sections 11126,
subdivision (a) and 17526.

Digqussion and action on report from the Personnel Sub-Committee
IX. REPORT FROM CLOSED EXECUTIVE SESSION
ADJOURNMENT

For information, contact:

Paula Higashi, Executive Director
080 Ninth Street, Suite 300
Sacramento, CA 95814

(916) 323-3562

(916) 445-0278 Fax -
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WORKSHOP

DEVELOPMENT OF REGULATIONS TO IMPLEMENT AB 1679
(Statutes of 1999, Chapter 643)
MARCH 28, 2002 |
1:30 to 2:30 P.M.

COMMISSION ON STATE MANDATES
- CONFERENCE ROOM
980 NINTH STREET, SUITE 300
SACRAMENTO

Materials. Materials will be posted on the Commission website at http:/www.csm.ca,goy by

March 25, 2002, For information, contact Shlrley Opie, -Assistant Executive Director, at
(916) 323- 3562.

Special Accommodations. If you need special accommodations such as a s’ign language
interpreter, an assistive listening device, materials in an alternative format, or any other

accommodation, please contact the Commission Office at least five working days before the
workshop.
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Hearing Date: March 28, 2002
j:\Mandates\1997\97tc15\PsGs\pgtoc

ITEM 4

STAFF ANALYSIS
CLA[MAN T’S PROPOSED PARAMETERS AND GUIDELINES
AS MODIFIED BY STAFF

Penal Code Sections 290 and 290.4

Statutes of 1996, Chapters 908 and 909
Statutes of 1997, Chapters17, 80, 817, 818, 819, 820, 821, and 822
Statutes of 1998, Chapters 485, 550, 927, 928, 929, and 930

Sex Offenders: Disclosure by Law Enforcement Officers
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Hearing Date: March 28, 2002
J:\Mandates\1997\97tc 1 5\PsGs\pgstfan

ITEM 4

| STAFF ANALYSIS
CLAI]\/IANT’S PROPOSED PARAMETERS AND GUIDELINES,
AS MODIFIED BY STAFF

Penal Code Sections 290 and 290.4

Statutes of 1996, Chapters 908 and 909 v
Statutes of 1997, Chapters 17, 80, 817, 818, 819, 820, 821, and 822
Statutes of 1998, Chapters 485, 550, 927, 928, 929, and 930

Sex Offenders: Disclosure by Law Enforcement Officers
(“Megan’s Law”)

EXECUTIVE SUMMARY

The test claim legislation (Penal Code sections 290 and 290.4) concerns the registration of
certain convicted sex offenders and public disclosure of their identity by local law enforcement
agencies. ' :

On August 23, 2001, the Commission on State Mandates (Commission) adopted its Statement
of Decision partially approving the test claim. The Commission found that the following
required activities are a new program or higher level of service under article XIII B, section 6
of the California Constitution and result in costs mandated by the state within the meaning of
Government Code section 17514

¢ Submission of Registered Sex Offender information to the Department of Justice’s
Violent Crime Information Network by Local Law Enforcement Agencies (Pen. Code,
§290, subd, (a)(1)(F).)

¢ Removal of Registration for Decriminalized Conduct (Pen. Code, §290,
subd. (a)(2)(F)(i).)

o Pre-register (Pen. Code, §290, subd. (e)(1)(A-C).)

e Conténts of Registration Upon Release (Pen. Code, §290, subd. (e)(2)(A-E).)
e Notice of Reduction of Registration Period (Pen. Code, §290, subd. (I)(1).)

e High-Risk Sex Offenders (Pen. Code, §290, subd. (n).)

e CD ROM (Pen. Code, §290.4, subd. (4)(A-C).)

e Records Retention (Pen. Code, §290, subd. (0).)

The Commission concluded that all other activities in the test claim legislation did not
constitute a reimbursable state mandated program pursuant to article XIII B, section 6 of the
California Constitution.
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Staft Analysis

‘The claimant submitted the proposed parameters and guidelines on August 24, 2001.

Comments on the claimant’s proposal were received from the Department of Finance (DOF),
dated September 14, 2001, and the State Controller’s Office (SCO), dated September 21, 2001,
On February 15, 2002, the Commission issued draft parameters and guidelines and scheduled a
pre-hearing conference/workshop to discuss the reimbursable activities and boilerplate language.
On February 27, 2002, the Commission conducted the pre-hearing/workshop. The parties met
and discussed the reimbursable activities and boilerplate language for local agencies, which
includes sections V through IX, and the preamble to section IV. On March 7, 2002, the
Comumission 1ssued revised draft parameters and guidelines for comment. No comments were
received.,

Staff reviewed the claimant’s proposal and the comments received. Nomn-substantive, technical
changes were made for purposes of clarification, consistency with language in recently adopted
narameters and guidelines, and conformity to the Statement of Decision and statutory language.

In the Eligible Claimants section, community college districts were included pursuant to
Penal Code section 290, subdivision (n)(1)(I).

Iu the Period of Reimbursement section, staff clarified that costs incurred for this mandate on
or after July 1, 1996, for compliance with the mandate are reimbursable, unless otherwise
specified. A footnote was inserted to indicate that the statutes became operative on different
daies. ‘ '

Several substantive modifications were made to the claimant’s proposed parameters and -
guidelines in the Reimbursable Activities section:

e The claimant’s proposed administrative activities were reclassified as one-time
activities.
e The activity of training employees to implement the mandated activities was included.

o “Other activities to establish a single or muilti agency system for law enforcement
agencies to perform the mandated activities,” as proposed by the claimant, was deleted.

e The activity related to developing policies, procedures, and manuals to implement the
mandate was modified.

o A limitation was added to the proposed CD-ROM activity (Pen. Code, §290.4,
subd. (4)(A-C).) Also, providing security for the public to access the sex offender
information on CD-ROM was deleted.

Regarding boilerplate language, which includes sections V through IX and the preamble to
section IV, staff modified the language as discussed in the staff analysis.

Staff Recommendation’

Staff recommends that the Commission adopt the claimant’s proposed parameters and
guidelines, as modified by Commission staff, beginning on page 9.

Staff also recommends that the Commission authorize staff to make any non-substantive,
technical corrections to the parameters and guidelines following the hearing.
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Claimant

County of Tuolumne

Chronology , .

08/23/01 Commission on State Mandates (Commission) adopted Statement of Decision’
08/24/01 Claimant submitted Proposed Parameters and Guidelines®

09/14/01 The Department of Finance (DOF) submitted comments®

09/21/01 The State Controller’s Office (SCO) submitted comments*

02/15/02 Commission issued draft parameters and guidelines’

02/27/02 Commission conducted a pre-hearing conference on reimbursable activities and
a boilerplate language workshop

03/07/02 Commission issued revised draft parameters and guidelines®

03/18/02 Commission issued staff analysis

Summary of the Mandate

The test claim legislation (Penal Code sections 290 and 290.4) concerns the registration of
certain convicted sex offenders and public disclosure of their identity by local law enforcement
agencies. Section 290 specifically relates to the registration of these sex offenders when they
are released from incarceration, when they move or change their temporary or permanent
residence, or when they update their registration on an annual basis. Section 290 also allows
local law enforcement agencies to disclose the identities of sex offenders to the public when a
peace officer reasonably suspects that it is necessary to protect the public. Section 290.4
requires the Department of Justice to continually compile and maintain information regarding
the identity of convicted sex offenders and to establish a “900” telephone number and
CD-ROM program for public access of this information. The Department of Justice must
distribute the information obtained on convicted sex offenders by CD-ROM or other electronic
medium to local law enforcement agencies who in turn “may” then provide public access to the
information. However, municipal police departments of cities with a population of less than -
200,000 are exempt from this requirement, ‘

On August 23, 2001, the Commission adopted its Statement of Decision partially approving the
test claim. The Commission found that the following required activities are a new program or
higher level of service under article XIII B, section 6 of the California Constitution and result
in costs mandated by the state within the meaning of Government Code section 17514:

! Exhibit A
2 Exhibit B
* Bxhibit C
# Bxhibit D
* Exhibit E
§ Exhibit F
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» Submission of Registered Sex Offender information to the Department of Justice’s
Violent Crime Information Network by Local Law Enforcement Agencies (Pen. Code,
§290, subd. (a)(1)(F).) ‘

» Removal of Registration fof Decriminalized Conduct (Pen. Code, §290,
subd. (a)(2)(F)(1).)

o Pre-register (Pen. Code, §290, subd. (e)(1)}(A-C).)

o Contents of Registration Upon Release (Pen. Code, §290, subd. (e)(2)(A-E).)
e Notice of Reduction of Registration Period (Pen. Code, §290, subd. (1)(1).)

o High-Risk Sex Offenders (Pen. Code, §290, subd. (n).)

e CD ROM (Pen. Code, §290.4, subd. (4)(A-C).)

e Records Retention (Pen. Code, §290, subd. (0).)

The Commission found that all other activities in the test claim legislation did not constitute a
reimbursable state mandated program pursuant to article XIII B, section 6 of the California
Constitution.

Staff Analysis |

Staff reviewed the claimant’s proposal and the comments received. Non-substantive, technical
changes were made for purposes of clarification, consistency with language in recently adopted
parameters and guidelines, and conformity to the Statement of Decision and statutory language.

The claimant’s proposed parameters and guidelines were modified, as discussed below:
II. Eligible Claimants

The claimant’s proposal includes counties, cities, and cities and counties as eligible claimants.
The SCO suggested that community colleges be included pursuant to the definition of a
“designated law enforcement entity” in Penal Code section 290, subdivision (n)(1)(I).
Specifically, Penal Code section 290, subdivision (n)(1)(I), states:

“Designated law enforcement entity” means any of the following: municipal
police department; sheriff’s department; ...or the police department of any
carnpus of the University of California or California State University, or
community college. (Emphasis added.)

Accordingly, this section was modified to include community ‘collegc districts as an eligible
claimant. ’ ‘

I. Period of Reimbursement

The claimant filed the test claim for this mandate on December 30, 1997. Thus, the claimant’s
proposal identifies a reimbursement period beginning on or after July 1, 1996. However,
because of the different operative dates of each statute, the reimbursement period for some
activities begin on a different date. Therefore, staff clarified that costs incurred for this
mandate on or after July 1, 1996, for compliance with the mandate are reimbursable, unless
otherwise specified. A footnote was also inserted to indicate that the statutes became operative
on different dates.
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Additionally, the SCO suggested that this section specify that Penal Code section 290.4 is only
operative until January 1, 2004, To be consistent with the above discussion about the different
operative dates, the reimbursement period for Penal Code section 290.4 was: added to section
I'V. Reimbursable Activities. ‘

IV. Reimbursable Activities

The following substantive modifications were made to the claimant’s proposed reimbursable
activities: ' '

o The claimant’s proposal describes reimbursable activities for administrative costs,
one-time costs, and on-going costs. The SCO suggested that the activities should be
classified as either one-time or on-going. Staff reclassified the administrative activities
as one-time activities.

o Staff included the activity of training employees to implement the mandated activities.
Training constitutes a reasonable method of complying with the mandated activities.”
Training was classified as a one-time activity for each employee who must implement
the reimbursable activities listed in section IV, activities 2 through 13, of these
parameters and guidelines.

o The claimant’s proposal includes “other activities to establish a single or multi agency
system for law enforcement agencies to. perform the mandated activities.” Staff finds
that this activity goes beyond the scope of the mandate. In addition, the phrase “other
activities” is overbroad because reimbursable activities must be specifically defined in
parameters and guidelines. Therefore, this activity was deleted.

o The claimant’s proposal also includes the activity to develop, update, and implement
intérnal policies, procedures, and manuals as necessary to implement the mandate.
Staff finds that there is no evidence in the record to support the on-going activity of
updating policies and procedures. Therefore, this is a one-time activity. It was
modified as follows: “Develop internal policies, procedures, and manuals to implement
Sex Offenders: Disclosure by Law Enforcement Officers (“Megan’s Law”).

The claimant also proposed the following on-going activity:

12. Provide the necessary equipment, staff assistance, and security for the public
to access the sex offender information provided by the Department of Justice
on CD-ROM or other electronic medium, and obtaining information regarding
individuals requesting access to the CD-ROM as required by the Department
of Justice or state law,

Staff finds that obtaining information from individuals requesting access to the CD-ROM and
providing staff assistance for the public to access the sex offender information constitutes
reasonable methods of complying with the mandated activities.®* However, staff finds that
providing security goes beyond the scope of the mandate. Therefore, “and security” was
deleted from this activity.

7 California Code of Regulations, title 2, section 1183.1.
& See footnote 7. :
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For purposes of consistency with statutory language staff also deleted “or state law.”
In addition, the Statement of Decision states:
o CD-ROM

This activity requires that the sheriff’s department in each county, municipal
police departments of cities with a population of more than 200,000 and other
applicable law enforcement agencies provide the necessary equipment for the
public to access the sex offender information provided by the Department of
Justice on CD-ROM or another electronic medium.’

Therefore, staff added the limitation “For sheriff’s departments in each county, municipal
police departments of cities with a population of more than 200,000, and police departments or
community college districts,” to clarify that municipal police departments of cities with a
population of less than 200,000 are exempt from this requirement, pursuant to Penal Code
section 290.4, subdivision (a)(4)(A).

The following on-going activity was also proposed by the claimant:

13. Maintain records of those persons requesting access to the information
contained within the CD-ROM or other electronic medium for a minimum of
five years, and costs of destruction of such records at the end of such time.
Additionally, a record of the means and dates of dissemination of information
regarding high-risk offenders must be maintained for a minimum of five years,
and costs of destruction at the end of such time.

This activity is required by Penal Code section 290, subdivision (0). Neither the statute nor
the statement of decision provides for costs of destruction of records. However, staff finds
that it constitutes a reasonable method of complying with the mandated activities.® Therefore,
the claimant’s proposal was not changed.

Sections V through IX

Regarding boilerplate language, which includes sections V through IX and the preamble to
section IV, the claimant concurred with the language recently adopted for school districts
except for the sections discussed below:

V. Claim Preparation and Submission

A. Direct Cost Reporting, 3. Contracted Services

At the February 27 boilerplate language workshop, the claimant suggested that the following
be added to this section: “If the contract services are also used for purposes other than the
reimbursable activities, only the pro-rata portion of the services used to implement the
reimbursable activities can be claimed.” The SCO agreed with this proposal. Staff included
the language accordingly.

Also, the SCO suggested that the actual contract and the invoices should be included with the
claim. The claimant argued that the submittal can become bulky. After some discussion, the

? Exhibit A, bates page 55.
10 See footnote 7.
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parties agreed that contract consultant and attorney invoices shall be submitted with the claim,
along with a description of the contract scope of services. Staff modified the language
accordingly.

A. Direct Cost Reporting, 6. Training

In this section, the claimant proposed adding: “This data, if too voluminous to be included
with the claim, shall be maintained by the local agency.” The SCO stated that this sentence
was unnecessary because the Supporting Data section explains that costs claimed must be
traceable to source documents and that claims are subject to audit. The claimant noted that the
Supporting Data section requires claimants to maintain data, but not submit data. Therefore,
after further discussion, the parties agreed that if the data was too voluminous to be included
with the claim, then it may be reported in a summary. Staff included the language
accordingly, noting that supporting data must be maintained as described in Section VI.

B. Indirect Cost Rates

The claimant noted that the language recently adopted for schools is too ambiguous. The

~ claimant requested that its original proposal for this section be reinstated because it provides
detailed information and may be helpful to readers. The SCO concurred. Therefore, staff did
- not modify the claimant’s proposal. ’ ’

In this case, community college districts are also eligible claimants. Staff added language for
community colleges accordingly. :

Staff Recommendation

Staff recommends that the Commission adopt the claimant’s proposed parameters and
guidelines, as modified by Commission staff, beginning on page 9.

Staff also recommends that the Commission authorize staff to make any non-substantive,
technical corrections to the parameters and guidelines following the hearing.
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Hearing Date: March 28, 2002
j:\Mandates\1997\97tc15\PsGs\pgdraft

CLAIMANT'S PROPOSED PARAMETERS AND GUIDELINES,
AS MODIFIED BY STAFF

Penal Code Sections 290 and 290.4
Statutes of 1996, Chapters 908 and 909

Statutes of 1997, Chapters 17, 80, 817, 818, 819, 820, 821, and 822
Statutes of 1998, Chapters 485, 550, 927, 928, 929, and 930

Sex Offenders: Disclosure by Law Enforcement Officers
(“Megan’s Law”)

1 SUMMARY OF THE MANDATE

The test claim legislation (Penal Code sections 290 and 290.4) concerns the registration of

certain convicted sex offénders and public disclosure of their identity by local law enforcement
agencies. Section 290 specifically relates to the registration of these sex offenders when they
are released from incarceration, when they move or change their temporary or permanent
residence, or when they update their registration on an annual basis. Section 290 also allows
local law enforcement agencies to disclose the identities of sex offenders to the public when a
peace officer reasonably suspects that it is necessary to protect the public. Section 290.4
requires the Department of Justice to continually compile and maintain information regarding
the identity of convicted sex offenders and to establish a “900” telephone number and
CD-ROM program for public access of this information. The Department of Justice must
distribute the information obtained on convicted sex offenders by CD-ROM or other electronic
medium to local law enforcement agencies who in turn “may” then provide public access to the
information. However, municipal police departments of cities with a population of less than
200,000 are exempt from this requirement.

On-Fuly-26+-2060% August 23, 2001, the Commission on State Mandates (Commission) adopted

1ts Statement of Decision-that pamally approvmg the test claim. —legislaaeﬁ—e-eﬂs%m&es—a

Commission found that the tollowmg requir ed activities are a “new program or 111ghe1 level of
service” under article XIII B, section 6 of the California Constitution and result in “costs
mandated by the state” within the meaning of Government Code section 17514
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e Submission of Registered Sex Offender information to the Department of Justice’s
Violent Crime Information Network by ‘Local Law Enforcement Agencies (Pen. Code,
§290, subd. (Q)(1)(F).)

s Removal of Registration for Decriminalized Conduct (Pen. Code, §290,
subd. (2)@)(E){E).)

o Pre-register (Pen. Code, §290, subd. (e)(1)(A-C).) |

o Contents of Registration Upon Release (Pen. Code, §290, subd. (e)(2)(A-E).)

e Notice of Reduction ef Registration Period (Pen. Code, §290, subd. (I)(1).)

e High-Risk Sex Offenders (Pen. Code, §290, subd. (n).)

o CD ROM (Pen. Code, §290.4iubd. (4YA-C).)

o Records Retention (Pen. Code, §290, subd. (0).)

Lastly, the Commission found that all other activities in the test claim legislation did not
constitute a reimbursable state mandated program pursuant to article XIII B, section 6 of the
California Constitution.

II. ELIGIBLE CLAIMANTS

GCountd ~ e5-are e-claimants-Any county, city, city and
county, or commumty college district, that has incurred increased costs as a direct result of this
mandate is eligible to claim reimbursement of these costs, except as limited in Section IV,

activity 12,
III. PERIOD OF REIMBURSEMENT

- Seetiop-17551-efthe-Government Code section 17551, prior to its amendment by Statutes of
1998, Cchapter 681, (effective September 22, 1998), stated that a test claim must be submitted
. on or before December 31 following a given fiscal year to establish eligibility for
reimbursement for that fiscal year. The test claim for this mandate was filed on

December 30, 1997. Therefore, costs incurred are-eligible-forreimbursement-on or after

July 1, 1996-, for compliance with the mandate are reimbursable, unless otherwise specified
below.'

Actual costs for one fiscal year shall be included in each claim. Estimated costs for the
subsequent year may be included on the same claim, if applicable. Pursuant to-Government
Code section 17561, subdivision (d)(1),-efthe-Government-Code, all claims for reimbursement
of initial years’ costs shall be submitted within 120 days of notification by the State Controller
of the issuance of claiming instructions.

If total costs for a given fiscal year do not exceed $200, no reimbursement shall be allowed,
except as otherwise allowed by Government Code; section 17564.

' The statutes have different operative dates, therefore the reimbursement period for some activities may begin on
a different date.
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IV.  REIMBURSABLE ACTIVITIES

P%l—f@imﬁﬂ&%@f—FOI each ehglble clalmant the followmg act1v1tles are ehglble for

reimbur sement:
A. Adminpistrative-CostsOne-Time Activities

1. Train staff on implementing the reimbursable activities listed in Section IV,
activities 2 through 13, of these parameters and guidelines. (One-time activity
per employee.)

2. Developingrupdating-and-implementing internal policies, procedures, and
manuals-asneeessary to implement Sex Offenders: Disclosure by Law

Enforcement Officers (“Megan’s Law”).

B—One-Time-Costs

3. Provide-nNotify icationto-every registered sex offender convicted prior to
January 1, 1997, within the claimant’s jurisdiction of the reduction in the time
to register or reregister from 14 days to 5 days. (Pen. Code, § 290,
subd. (D(1).)* (Reimbursement period begins October 8, 1997.)

EB. On-Going-Cests Activities

4. Developing, collecting, and transmitting sex offender registrations from the
local jurisdiction directly into the Department of Justice Violent Crime
Information Network. (Pen. Code, § 290, subd. (a)(1)(F).)® (Reimbursement
period begins January 1, 1999.)

5. Removeal-of a sex offender’s registration from the local jurisdiction’s files
within 30 days of receiving notice to do so from the Department of Justice.
(Pen. Code, § 290, subd. (a)2)(F)(1).)" . (Remzbursement period begins
October 8, 1997.)

6. If the local law enforcement agency is the current place of incarceration, the
pre-registration of a convicted sex offender, including the obtaining of a
current photograph and fingerprints of the offender as well as a written
statement relaying information as is required by the Department of Justice.
Notity ieatien-te-the sex offender as acknowledgement of the information
contained within the pre-registration statement. (Pen. Code, § 290,
subd. (e)(1)(A-C).)’ (Reimbursement period begins October 8, 1997.)

* As amended by Statutes of 1997, chapter 821, an urgency statute effective October 8, 1997.
* As added by Statutes of 1998, chapter 929.
* As added by Statutes of 1997, chapter 821,
3 Asg added by Statutes of 1997, chapter 821.
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7. Verifyieation that the sex offender’s signed statement contains the name and
address of the offender’s employer, and the address of the offender’s place of
employment if it is different from the employer’s main address._(Pen. Code,
§ 290, subd. (e)(2)(A).)® (Reimbursement period begins October 8, 1997.)

8. Verifyieation that the offender’s registration includes information related to any
vehicle regularly driven by the offender, including license number, make,
model, and such other information as may be requested by the Department of
Justice. (Pen. Code, § 290, subd. (€)2)(C).)" (Reimbursement period begins
October 8, 1997.)

9. Verifyieation that the convicted sex offender has adequate proof of residence,
as determined by the Department of Justice; proof of residence is currently
limited to a California driver’s license, California identification card, recent
rent or utility receipt, printed personalized checks or other recent banking
documents, or any other information that the registering official believes is
reliable. If the offender does not have a residence, and no reasonable
expectation of obtaining a residence in the foreseeable future, then the local
law enforcement agency shall obtain a statement to that effect from the sex
offender. (Pen. Code, § 290, subd. (e)(2)(E).)® (Reimbursement period
begins January 1, 1999.)

10. Provide te-high-risk sex offenders a printed form from the Department of
Justice regarding reevaluation in order to be removed from the high-risk
classification. (Pen. Code, § 290, subd, (n)(1)(G)(ii).)’ (Reimbursement
period begins September 25, 1996.)

11. Maintain such photographs and statistical information concerning high-risk sex
offenders as is received quarterly from the Department of Justice. (Pen. Code,
8 290, subd. (n)(2).)!° (Reimbursement period begins September 25, 1996.)

12. For sheriff’s departments in each county, municipal police departments of
cities with a population of more than 200,000, and police departments or
community college districts, to Pprovide the necessary equipment, and staff
assistance and-sesurity-for the public to access the sex offender information
provided by the Department of Justice on CD-ROM or other electronic
medium, and to obtainirg information-regarding from individuals requesting
access to the CD-ROM as required by the Department of Justice-er-state-taw.
(Pen. Code, § 290.4, subd. (a)(4)(A).)" (Reimbursement period.

September 25, 1996 through December 31, 2003.)

¢ As added and amended by Statutes of 1997, chapter 821.

7 As added and amended by Statutes of 1997, chapter 821.

¥ As added by Statutes of 1998, chapters 928 and 929,

? As added by Statutes of 1996, chapter 908, an urgency statute effective September 25, 1996,
0 A5 added by Statutes of 1996, chapter 908.

IV Ag added by Statutes of 1996, chapter 908. Penal Code section 290.4 contains a sunset provision wherein it is »

only operative until Jaguary 1, 2004,
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13. Maintain records of those persons requesting access to the information
contained within the CD-ROM or other electronic medium for a minimum of
five years, and costs of destruction of such records at the end of such time.
Additionally, a record of the means and dates of dissemination of information
regarding high-risk offenders must be maintained for a minimum of five years,
and costs of destruction at the end of such time. (Pen. Code, § 290,
subd: (0).)" (Rezmbu;semenz perzod begins October 8, 1997.)

V. CLAIM PREPARATION AND SUBMISSION

Each reimbursement Cclaims for-reimbursement this mandate must be timely filed. and
identifyy eEach of the followmg cost elements%h—f@ﬁﬁbuﬁ%s—e&a&ﬁ&@é—ﬂﬂd@e—thm
mandate—Claimed-eosts must be identified to for each reimbursable activity identified in
Section IV of this document.

SURPORTING-DOCEMENTATION
.A. Direct Costs Reporting

Direct costs are—deﬁ%éa&%s%ﬁh&?eﬁ-b@%&%é%&sp@ﬁﬁ&g@@dﬁ%@%—um%&—pﬁg{am&
activities-or-funetions- those costs incurred spec1ﬁcally for the reimbursable activities. Direct
.costs that are eligible for reimbursement are:

1. Salaries and Benefits

Report each employee implementing the reimbursable activities by name, job
classification, and productive hourly rate (total wages and related benefits divided by
productive hours). Describe the specific reimbursable activities performed and the
hours devoted to each reimbursable activity performed.

2 A5 amended by Statutes of 1997, chapter §21.
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2. Materials and Sup'plies

%Wmmmma%mmﬁﬂm
mandate—List-the-eosts-of the-materials-and-supplies-consumed-specifically-for the
purposes-of-this-mandate— Report the cost of materials and supplies that have been
consumed or expended for the purpose of the reimbursable activities. Purchases shall
be claimed at the actual price after deducting-eash discounts, rebates, and allowances
received by the claimant. Supplies that are withdrawn from inventory shall be charged
based on an appropriate and recognized method of costing, consistently applied.

3. Contracted Services

Report the name of the contractor and services performed to implement the
reimbursable activities. If the contractor bills for time and materials, report the
number of hours spent on the activities and all costs charged. If the contract is a fixed
price, report the services that were performed during the period covered by the
reimbursement claim. If the contract services are also used for purposes other than the
reimbursable activities, only the pro-rata portion of the services used to implement the
‘reimbursable activities can be claimed. Submit contract consultant and attorney
invoices with the claim and a description of the contract scope of services.

4. _Fixed Assets and Equipment

Report the purchase price paid for fixed assets and equipment (including computers)
necessary to implement the reimbursable activities, The purchase price includes taxes,
delivery costs, and installation costs. If the fixed asset or equipment is also used for
purposes other than the reimbursable activities, only the pro-rata portion of the
purchase price used to implement the reimbursable activities can be claimed.

4-5. Travel

Report the name of the employee traveling for the purpose of the reimbursable

activities. Include the date of travel, destination point, the specific reimbursable
activity requiring travel, and related travel expenses reimbursed to the employee in
compliance with the rules of the local jurisdiction. Report employee travel time
according to the rules of cost element A.1, Salaries and Benefits, for each applicable
reimbursable activity, :
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5.6. Training

" Report the cost of training an employee to perform the reimbursable activities, as
specified in Section IV of this document. Report the name and job classification of
each employee preparing for, attending, and/or conducting training necessary to

implement the reimbursable activities. Provide the title, subject, and purpose (related

to the mandate of the training session), dates attended, and location. If the training

encompasses subjects broader than the reimbursable activities, only the pro-rata portion

can be claimed. Report employee training time for each applicable reimbursable
activity according to the rules of cost element A.1, Salaries and Benefits, and A.2,
Materials and Supplies. Report the cost of consultants who conduct the training
according to the rules of cost element A.3, Contracted Services. This data, if too
voluminous to be included with the claim, may be reported in a summary. However,

supporting data must be maintained as described in Section VI.

B. Indirecf Costs Rates

. Indirect costs are defined-as-costs that are incurred for a common or joint purpose, benefiting

- more than one program, and are not directly assignable to-a particular department or program

without efforts disproportionate to the result achieved. Indirect costs may include both (1)

overhead costs of thé unit performing the mandate; and (2) the costs of the central government
services distributed to the other departments based on a systematic and rational basis through a

cost allocation plan.

Cities and Counties

Compensation for indirect costs is eligible for reimbursement utilizing the procedure providedl

in the Office of Management and Budget (OMB) Circular A-87. Claimants have the option of

using 10% of direct labor, excluding fringe benefits, or preparing an Indirect Cost Rate
Proposal (ICRP) if the indirect cost rate claimed exceeds 10%.

If the claimant chooses to prepare an ICRP, both the.direct costs (as defined and described in
OMB Circular A-87 Attachments A and B) and the indirect costs shall exclude capital

expenditures and unallowable costs (as defined and described in OMB A-87 Attachments A and
B). However, unallowable costs must be included in the direct costs if they represent activities

to which indirect costs are properly allocable.

The distribution base may be (1) total direct costs (excluding capital expenditures and other

distorting items, such as pass-through funds, major subcentracts, etc.), (2) direct salaries and

wages, or (3) another base which results in an equitable distribution.
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In calculating an ICRP, the Claimant shall have the choice of one of the following
methodologies:

1. The allocation of allowable indirect costs (as defined and described in OMB
Circular A-87 Attachments A and B) shall be accomplished by (1) classifying a
department’s total costs for the base period as either direct or indirect, and (2)
dividing the total allowable indirect costs (net of applicable credits) by an equitable
distribution base. The result of this process is an indirect cost rate which is used to
distribute indirect costs to mandates. The rate should be expressed as a percentage
which the total amount allowable indirect costs bears to the base selected; or

2. The allocation of allowable indirect costs (as defined and described in OMB
Circular A-87 Attachments A and B) shall be accomplished by (1) separating a
department into groups, such as divisions or sections, and then classifying the
division’s or section’s total costs for the base period as either direct or indirect, and

. (2) dividing the total allowable indirect costs (net of applicable credits) by an

. equitable distribution base. The result of this process is an indirect cost rate that is

_ used to distribute indirect costs to mandates. The rate should be expressed as a
percentage which the total amount allowable indirect costs bears to the base
selected.

Community Colleges

Community colleges have the option of using: (1) a federally approved rate, utilizing the cost
accounting principles from the OMB Circular A-21, "Cost Principles of Educational
Institutions"; (2) the rate calculated on State Controller's Form FAM-29C; or (3) a 7% indirect
cost rate.

VI. SUPPORTING DATA

A. Source Documments

For audlt_g purposes all mcun ed costs clatmed—sh&l—l must be traceable to source docurnents

ea%eﬂd&rs—dee}a}&t&eas—ete} that show ev1dence of thelr vahdlty—ef—f;ﬁeh—eests and—tlaeaf
relationship to the-state-mandated-program reimbursable activities. Documents may include,

but are not limited to, worksheets, employee time records or time logs, cost allocation reports
(system generated), invoices, receipts, purchase orders, contracts, agendas, training packets
with signatures and logs of attendees, calendars, declarations, and data relevant to the
reimbursable activities otherwise reported-in compliance with local, state, and federal -
povernment requirements. '

B. Record Keeping

Government Code section 17558 5 subd1v1s1on (a) a rumbursement claun for actual costs

filed by a local agency or school district pursuant to this chapter is subject to audit by the State
Controller no later than two years after the end of the calendar year in which the
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- reimbursement claim is filed or last amended.” See the State Controller’s claiming instructions
regarding retention of required documentation during the audit period.

VII. OFFSETTING SAVINGS AND-OTHER REIMBURSEMENTS

Any offsetting savings the claimant experiences in the same program as a-dizeet result of the
subjeet-mandate same statutes or executive orders found to contain the mandate shall be
deducted from the costs claimed. In addition, reimbursement for this mandate received from
any source, including but not limited to, service fees collected, federal-fands-colected;—federal [
funds and other state funds shall be identified and deducted from this claim.

VIII. STATE CONTROLLER’S OFFICE REQUIRED CERTIFICATION

An authorized representative of the claimant shall be required to provide a certification of the
claim, as specified in the State Controller’s claiming instructions, for those costs mandated by
the State contained herein.

IX. PARAMETERS AND GUIDELINES AN[ENDMENTS

Parameters and guidelines may be amended pursuant to Title 2, California Code of Regulations
section 1183.2.

* This refers to Title 2, division 4, part 7, chapter 4 of the Government Code.
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STATE OF CALIFORNIA

COMMISSION ON STATE MIANDATES

880 NINTH-STREET, SUITE 300
SACRAMENTO, CA B6B14
‘ONE: (9186) 323-3562
: (916) 445-0278
L-nall caminfo @csm.oa.gav

August 24, 2001

Ms, Pamela Stone
DMG-MAXIMUS, Inc

4320 Auburn Boulevard, Suite 2000
Sacramento, CA 95841

State Agencies and Interested Parties (See Attached Muailing List)

RE: Adopted Statement of Decision
Sex Offenders: Disclosure by Law Enfm cenent Offce)s 97-TC- J5
County of Tuolumne, Claimant
Penal Code Sections 290 and 290.4
Statutes of 1996, Chapters 908 and 909 ,
Statutes of 1997, Chapters 17, 80, 817, 818 819, 820, 821 and 822 .
Statutes of 1998, Chapters 485, 550, 927, 928, 929 and 930

_ Dear Ms. Pamela Stone:

Theé Comunission on State Mandates adopted the attaclied Statement of Decision on
August 23, 2001, This decision is effective on August 24, 2001,

State law provides that reimbursement, if any, is subject to Comumnission approval of
parameters and guidelines for reimbursement of the mandated program; approval of a
statewide cost estimate; a specific legislative appropriation for such purpose; a timely-
filed claim for reimbursement; and subsequent review: of the claim by the State
Controller’s Office. Following is a description of the responsibilities of all parties and the
Commission during the parameters and guidelines phase.

o Claimant’s Submission of Proposed Parameters and Guidelines, Pursuant to
Government Code 17557 and Title 2, CCR sections 1183.1 et seq. (the regulations),
the claimant is responsible for submitting proposed parameters and guidelines by
September 24, 2001. See Government Code section 17557 and Title 2, CCR sections
1183.1 et seq. for guidance in preparing and filing a timely submission, .

« Review of Proposed Parameters and Guidelines, Within ten days of receipt of
completed proposed parameters and guidelines, the Commission will send copies to
the Department of Finance, Office of the State Controller, affected state agencnes and
interested p11t1es who are on the enclosed mailing list. All recipients will be given an
opportunity to provide written comments or recommendations to the Commission

~within 15 days of service. The claimant and other interested parties may submit
written rebuttals. See CCR section 1183.11.
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.« Adoption of Parameters and Guideliues. After review of the proposed parameters
and guidelines and all comments, Commission staff will recommend the adoption of
the claimant’s proposed parameters and guidelinés or adoption of an amended,
modified, or supplemented version of the claimant’s o11g1nal submission. See CCR
section 1183.12. :

. Please contact Nancy Patton at (916) 323-3562 if you have any 'questions.

Smcelely,

PAULA HIGASHI

- EBxecutive Director
Enclosure: Adopted Statement of Decision o

f\mandates\1997\97tc15\082301sodtrns a

.*____________‘_‘___
SYHANIE DNDIMOM
HTIH INOYHD ,
_____SA "IVILINI Y ALVA 1762
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BEFORE THE
COMMISSION ON STATE MANDATES
" STATE OF CALIFORNIA

IN RE TEST CLAIM

Penal Code Sections 290 and 2904 Statutes of
1996, . Chapters 908 and 909; Statutes of 1997,
Chapters 17, 80, 817, 818, 819, 820, 821'and
822; Statutes of 1998, Chaptels 485, 550, 927,
928, 929 and 930

Filed on De'cember 30, 1A997 and Amended on
July 14, 1999; -

By County of Tuolumne; Claimant.

NO. CSM 97-TC-15
Sex Offenders: Disclosure by Law
Enforcement Officers

STATEMENT OF DECISION
PURSUANT TO GOVERNMENT CODE
SECTION 17500 ET SEQ.; TITLE 2,

- CALIFORNIA.CODE OF

REGULATIONS, DIVISION 2,
CHAPTER 2.5, ARTICLE 7

(Adopted on August 23, 2001)

STATEMENT OF DECISION

~ The attached Statement of Decision pf the Commssmn on State Mandates 1s heleby adopted i in

the above-entitled matter.

This Decision shall become effective on August 24, 2001.
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BEFORE THE
COMMISSION ON STATE MANDATES

STATE OF CALIFORNIA
IN RE TEST CLAIM: L ] 'NO. CSM97-TC-15
Penal Code Sections 9_90 and 290 4 Sex Offenders: Disclosure by Law

A Enforcement Officers
Statutes of 1996, Chapters 908 and 909;

Statutes of 1997, Chapters 17, 80, 817, 818, STATEMENT OF DECISION
_ _ PURSUANT TO GOVERNMENT CODE
819, 820, 821 and 822; Statutes of 1998, [0 GG
" Chapters 485, 550, 927, 928, 929 and 930 SECTION 17500 BT SEQ.; TITLE 2,
CALIFORNIA CODE OF
Filed on December 30, 1997 and Amended on REGULATIONS, DIVISION 2,

July 14, 1995 . - CHAPTER 2.5, ARTICLE 7

!

(Adopted on August 23, 2001)

By County of Tuolumne, Claimant.

STATEMENT OF DECISION

On Iuly 26, 2001, the Commission on State Mandates (Commission) heard this test claim duting
a regularly scheduled hearing. Pamela Stone, Allan Burdick and Lisutenant John Stesly
appeared on behalf of claimant. James Lombard and Tom Lutzenberger appeal ed for the
Department of Finance. -

At the hearing, oral and documentary evidence was 111t1oduced the test claun was sublmtted and
the vote was taken.

The law apphcable to the Commission’s determination of a reimbursable state mandated
program is article XIII B, section 6 of the California Constltutmn Government Code section
17500 et seq. and related case law. -

The Connmssmn, by a vote of 5 to 2, appi'o;ved, in part, the test claim.
/1!

/11

/11

/17,

/11!

/11

111

/11
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CBACKGROUND: o . -, o o e o oo ey

" The test claim legislation (Penal Codé'section 200 and 290.4') conceriis the registittion of
certain convicted sex, offenders and public disclosure;of their identity by local law enforcement
agencies. Section 290 specifically relates to the registration of these sex offenders when they are
released from 1nc'uce1at10n when they mave or change their temporary or permanent:residence
or when they updaie their,registration.on an- annual hasis. Seqtion; 290 also-allows, local law
enforcement agencies to discless the identities ofsex:offenders to.the public-when apeade
officer reasonably suspects that it is necessary to protect the \publlc. iSection 290.4 requires the .
Department of Justice to, continually compilg and majntain informetion regarding the-identity of
convicted sex offenders and to.establish.a “900” telephone number.and CD-ROM program for
public access of thig infermation. "The Dep artment.of Tustice must distribute the information
obtained on convicted sex offenders by €D-ROM or other electronic inedium to local law
enforcement agencieg who in turn' “may”’ then provide public access to, the information.
However, mummpal pohce departments of cities w1th a populauon,of less than 200,000 are -
exenmpt from this requir ement. :

I N
PEL IV

Cl’unmnt’s Posmon

oy ‘L R 1 .
Chnnant contends that the test clair: 1eg151'mon imposes' a iennbmsable state mandate- fo:L ihe
following aotivities:: . - e F ‘ S .

L. Regls‘uauon (§29O subd1V131on (a)) " . .

2. Re001d Re,tentlpn (§290 subchwsmn (o)) - ' ,‘ ) | "
.: 3. Reporting to.the Department of Justice (§290, subd.wwlons 1Y), (e)(3) and (f)(l))
L Reords Destluc‘uon (§290 subdlvlsmn (d)(S))

Nonﬁca‘non of Change of Adchess (§'790 subd1v131on (f))

5.

G. . Notice of Pr ehlbned Conduet (§290 subdivision. (M) - o . oo
7. o

8.

e co I

e
340

Dlsclosme of Infounatlon to the Pubhe (§290 subd1v131on (1n))
Pubhe Access te CD ROM & Flle Malntenanee>(§290 4 subd1V1310n (a)(4)(A))

Depattinent of Fitanhce’s Position e

 Dep artment of Finance concedes that the test claim legwlatlon may, result in add1t1ona1 costs to
local {aW erfforcment agencies Nonefheless Department 6f Flimnce contends that tHese costs
are'nat 1ennb1n§a151e becitise the fest clann 1eg1slat10n 1eSLﬂts in “costs 111anda‘ted by the feder al
govennnent » Speclﬂcally, Depaﬂment of Firlance a¥serts that the test el'nm leglsla’non does Iio
mbte than finplement Tederal {7 1e1a{1ng to *che pubhe dlsclosme of the 1dent1ty of certam sex

offenders. Department of Finance conténds!?

1. Section 17556(c) of the Government Cods provides that the
Commission on State Mandates shall not find a reimbursable mandate in a
statute or executive order if the statute or executive order implemented a
federal law or regulation and resulted in “costs mandated by thie fedefal
e e P S

R A

jen o . v R ““["

b All further statutory references are to the Penal Code unless otherwise indieated, - - S
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government,” unless the statute or executive order mandates costs which
exceed the mandate in that federal law or regulation.

2. Section 17513 of that Code defines “costs mandated by the
federal government” as “... Any increased costs incurred by a local agency
or school district after January 1, 1973, in order to comply with the = |
requirements of a federal statute or regulation.” “Costs mandated by the
federal government” includes costs resulting from enactment of a state law -
or regulation where failure to enact that law or regulation to meet specific
federal program or service requirements would result in substantial
monetary penalties or loss of funds to-public or private persons in the
state. “Costs mandated by the federal government” does not include costs
which are specifically reimbursed or funded by the federal or state,
government or programs or services which may be implemented at the
option of the state, local agency, or school district.

COMMISSION’S FINDINGS

In order for a statute or an executive order to impose & reimbursable state mandated program
under article XIII B, section 6 of the California Constitution and Government Code section

. 17514, the statutory language must first direct or obligate an activity or task upon local
govenunenial agencies. If the statitory language does not direct or obhgaté local agencies to
perform a task, then compliance withi the test claim statute or executive ordeér is within the
discretion of the local agency and a reimbursable state mandated program does not exist.

In additien, the required activity or task must constitute a new program or create a higher level of
service over the former required level of service. The California Supreme Couwrt has defined the
word “program,” subject to article XIII B, section 6 of the California Constitution, as a program
that carries out the goveriimental function of providing a service to the public, or laws which, to
implement a state policy, impose unique requirements on local governments and do not apply
generally to all residents and entities in the state. To determine if the “program” is new or
imposes a higher level of service, a comparison must be made between the test claim legislation
and the legal requirements in effect immedi’ttely beforethe enactment of the test claim

legislation. I“umlly, the new program or increased level of service must impose “costs mandated
by the state,”

The analysis is divided into two parts. Part 1 concemns new crimes and new timelines that an
individual must register for as a convicted sex offender with the local law enforcement agency.
Part 2 relates to the remaining activities presented by the test claim legislation and includes
whether some or all of these activities are a “new program-:or higher level of service” and impose
“costs mandated by the state’ on local law enforcement agencies. '

? Article XIII B, section 6 of the California Constitution; County of Los Angeles v. State of California, supra, 43
Cal.3d at 56; Carmel Valley Fire Protection Dist. v. State of California (1987) 190 Cal.App.3d 521, 537; City of
Sacramento v, Stale of California (1990) 50 Cal.3d 51, 66; Lucig Mar Umﬁed School Dist. v. Homg (1988) 44
Cal3d 830 835; Govermment Code section 17514,
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PART 1 -REGISTRATION FOR NEW CRIMES AND TIMELINES

The only issue presented by Part 1, “Registration for New Crimes and Timelines,” is whether
this portion of the test claim legislation creates a new crime and thus does ot impose a
reimbursable state mandate under article XIII B, section 6 of the Cahforma Constitution and
Govermnment Code section 17556, subdivision (g)

Article XIII B, section 6 of the California Constitution 131ov1des that the Legslaiule may not
provide sub\/entlon of funds for mandates that define a new crime or chan ge the existing
definition of a crime. Section 6 specifically states:

Whenever the Legislature or any state agency mandates a new
program or higher level of service on any local government, the state
shall provide a subvention of finds to reimburse such local governrnent
for the costs of such programs or increased level of service, except that
the Legislature may, but need not, provide such subventlon of fumds for
the following mandates: :

(2) Legislative mandates requested by the local agency affected

4

(b) Legislation defining a new crime or changing an existing
definition of a crime; or [Emphasis added.]

‘(c) Leglslauve mandates enacted prior to January 1, 1975,' or .-
executive orders or regulations initially implementing legislation
enacted priox to January 1, 1975.

Article XIII B, section 6-was codified by Govemment Code sec‘uon 17556 subdivision (g) a;nd
provides that there are no “costs mandated by the state” when:

The statute created a new crime or infraction, eliminated a crime or
infraction, or changed the penalty for a new crime-or infraction, but only -
" for that portion of the statute relating directly to the enforcement of the
crime or infraction. [Emphasis added. ]

Claimant contends that the registration requirements in the test.claim legislation, section 290,
subdivision (a), which includes the duty to register and'the tinie periods in which to register are a
reimbursable state mandated program. As described below, the majority of crimes identified in
the test claim legislation are not new crimes and have imposed a duty to register on convicted
sex offenders for over fifty years. However, the test claim legislation has added some additional
crimes that require 1‘egi3t1'at19n by certain convicted sex offenders. If these individuals fail to
register as a sex offender within a specific time period, the test claim legislation states that they
are now ‘guilty of a misdemeanor, felony and/or a continuing offense.

o New Crimes That Require Registration

Under prior law, any person, since July 1, 1944, who has been convicted in any court in
California, another state or a federal or military court who has been released, discharged or
paroled or who has been determined to be a mentally disordered sex offender must register under
section 290 if convicted under the following offenses:

kidnapping; assault to commit rape, sodomy or oral copulation; aiding or
abetting rape; lewd or lascivious acts involving children; penetration by a
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foreign object; sexilal battéry (includes sériously disabled or medically © -~
incapacitated victims); rape with a person whoe cannot give.consent -
because of a mental or physical disability; rape against-a person’s will by
~méans of forgs, violencs, duress, menace or fear.of immediate and, . -
~ unlawful bodily injury on the person or enother; rape when a person
cannot resist because of intoxication or anesthetic; rape, when the person is
unconscious; 1ape by threat of future hann, spousal 1ape ploculement
-procurement of a child; abduction of a minor'for ptostitution; incest;
sodomy; oral copulation; continuous sexual abuse of a child; prodiiction,
distribution or exhibition of obscene matter; sexual exploitation of a child; -
employment of a minor in the sale or distribution of obscene matter or
'ploducilon of pornogr aphy; advertisement of obscene matters depicting :
1minors; possession or control of child pornography; annoying or molesting
children; loitering around public, open toilets for the.purpose of soliciting
any lewd or lascivious or unlawful act; indecent exposure; any felony -
violation for sending harmful matter to a minor or any crime that a court ‘
finds was conumtted as a result of sexml compulslon or f01 the puipose of
sexual gailﬁcatlon R :

. However, the test claim leglslatlon now has expanded the list of crimies that’ 1equue 1eg1st1 ation
by convicted sex offenders and has, essentially created a “new” crime, if individuals copthed of
the below offenses fails to registef within a specific time' ﬁ'ame' ‘

kidnapping for gain to commit robbery. with intent to commit 1ape
sodemy, lewd or lascivious acts involving chlldleu, oral.copulation or
peneiration by foreign obj ect ag- well as pimping, pmdeung and
aggravated sexml assault of a child.®

o T R LI

If the offender fails to register as.a sex offender-for these new crimes, then. the offender is guilty
ofa nnsdememml felony and/or a contnmmg offense. Spemﬁcally, section 290 of the test claim
16g181£lt1011 subdivision (g)(1), provides: ' : :

Any person who is required to register under this section based on 2
misdemeanor:oenviction who willfully violates any requirement of: this '
section ig guilty of a misdemeanor pumshable Dby lmpnsomneut in:ar

: county jail not exceeding. one yeeu .

N
O

In wddmon, subchwsmn (g)(Z) pr ov1des

[A]ny pe;tson Who is 1equned to 1eglstel u11de1 thls section based on a
felony conviction who willfully violates any requirement of this sectlon or

T

? Penal Code sections 207; 220; 264.1; 288, 272; 289; 243 4; 261 subd1V1s1on (a)(l) 261, SLIblelSlOIl (=)(2); 261,
subdivision (a)(S), 261, stibdivigion (a)(4), 261 subdwlsmn (a)(G) 262, subdivision (a)(l), 266; 2663,267 285;
286; 288a; 288.5;311.2; 311.3; 311.4; 311, 10 311 11;-247, subdlwsmn (B); 647 sﬂbdmsmn(d) 314 2882a11d
290, subdivision (E)

¥ Penal Code section 290, subdivision (2)(2)(A)-(E).
5 penal Code sections 209, 261, 286, 288, 288s, and 289, Statutes of 1997, Chapter 817.
§ penal Code sections 266, subdivisions (h)(b);'iﬁﬁ, subdivisions ({)(b) end 269, Statutes of 1997, dhapter 218,
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who has a prior conviction for the offense of failing to register under this
section and who subsequently and willfully violates any requirement of
this section is guilty of a felony and shall be punished by imprisonment in
the state prison for 16 months, or two or three years.

Also, subdivision (g)(7) provides:

Any person who is required to re gistei‘ under this section who willfully
violates any requirement of this section is guilty of a continuing offense.

Thus, under prior law, a sex offender convicted of kidnapping for gain to commit robbery with
" intent to commit rape, sodomy, lewd or lascivious acts involving children, oral copulation or
penetration by foreign object as well as pimping, pandering and aggravated sexual assault of a
child, did not have to register as a sex offender. Now, under the test claim legislation, if these
convicted sex offenders fail to register, they will be guilty of a 1msdemean01 felony md/ol a
continuing offense.

Nomnetheless, claimant contends that the test claim legislation only “expends the requirement of
registration for sex offenders” and does not create a new crime or change the existing definition
of a crime. Claimant’s contention is correct insomuch as the list of crimes in which a sex ©o
offender must register for has been expanded. However, claimant’s analysis of this issue is short
sided.” Claimant fails to recognize that by adding these crimes the test claim legislation has
created a “new” ciime. As stated above, if these convicted sex offenders fail to register as a sex
offender, they will now be guilty of a misdemeanor, felony and/or a continuing offense; whereas A
before the test claim legislation, they would not have been guilty of a crime. Accordingly, the
Commission finds that this portion of the test claim legislation creates a new crime. -

¢ New Time Periods in Which to Register

Section 290 of the test claim legislation has also created new time periods in which certain
convicted sex offenders must register including when an offender has 111ult1ple addlesses isa.
sexually violent predator or changes his.or her name. Like the above new crimes, faﬂule to
register within the proscribed timelines is a misdemeanor, felony and/or a continuing offense.

Specifically, section 290 of the test claim legislation requires a convicted sex offender who has
more than one residence to register in each jurisdiction where the offender resides. If the-
offender resides in one jurisdiction but has multiple addresses in that jurisdiction, then the
offender must provide the local law enforcement agency in that jurisdiction with all addresses.
If the offender has no residence, the offender must update his or her registration no less than
every 90 days with the local law enforcement agency in which the offender is located at the time
of registration.®

7

Additionally, if the convicted sex offender is a sexually violent predator, then the offender must
verify his or her address and place of employment including the name and address of the
employer, no less than once every 90 days in a manner established by the Department of Justice,’

7 Penal Code section 290, subdivision (a)(1)(B), Statutes of 1998, Chapter 920,
¥ Penal Code section 290, subdivision (a)(1)(C), Statutes of 1997, Chapter 820,
® Penal Code section 290, subdivision (a)(1)(E), Statutes of 1997, Cllapter 818,
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Lastly, if a convicted sex offender changes his or her name, the offender then must inform the
local law enl'01 cement agency where the offender is registered within 5 working days of the
name change

'As mentioned above, section 290 of the test claim legislation, subdivisions (&)(1)(2)(7), states
that it is a misdemeanor, felony and/or a continuing offense if a convicted sex offender does not
register as required under the test claim legislation, In addition, other provisions in section 290 °
state that it is a crime if a convicted sex offender does not register within a specified time period.
Specifically, SLIblelSlOl’l (g)(6) p1ov1des that:

Except as otherwise provided in paragraph (5), and in addition to any.
other penalty imposed under this subdivision, any person whois = .
required pursuant to subparagraph (B) of paragraph (1) of subdivision (a)
to update his or her registration every 90 days and willfully fails to update
his or her 1égist1 ation is guilty of a misdemeanor and shall be punished by
imprisonment in a county jail not exceeding six months. Any subsequent
violation of this requirement that persons described in subparagraph (B) of’
paragraph (1) of subdivision (a) shall update their registration every 90
days is alsd a misdemeanor and shall be punished'by imprisonment in a
county jail not exceeding six months, [Emphas1s added.]

Subdivision (g)(S) provides that:

- Any pe1 son. who, as a sexually violent predator, as defined in Section
.6600 of the Welfare and Institutions Code, fails to verify his or her
registration every 90 days as required pursuant to subparagraph (D) of -
paragraph (1) of subdivision (a), shall be punished by imprisonment in the
state prison, or in a county jail ot exceeding one year.

Accordingly, by adding additional timelines in which convicted sex offenders must register,
section 290 of the fest claim legislation defines a new crifne. Under prior law, these convicted
sex offenders had no duty to register in the proscribed time periods. Now, under section 290 of
the test claim legislation, if they do not register or provide notification of a name change, the
offender may be guilty of a misdemeanor, felony or continuing offense. Accordingly, the
Commission finds that this portion of the test claim legislation creates a new.crime.

Conclusion

Based on the foregoing, a convicted sex offender’s “Duty to Register for New Crimes and
Timelines” does not impose a reimbursable state mandate under article XIII B, section 6 of the
California Constitution and Government Code section 17556, subdivision (g).

111
/11
e
/11

'® penal Code section 290, subdivision (£)(3), Statutes of 1996, Chapter 909. .’
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PART 2 - REMAINING ISSUES PRESENTED BY THE TEST CLATM LEGISLAT;[ON
Issue I: ' ' '

. Is the test claim legislation a “pl ogram” within the meaning of article
XTI B, section 6 of the California Const;tutlon by carrying out either |
. the governmental function of providing services to the pubhc or
imposing unlque requirements on locql law enforcement agencies?

" In order for the test claim legislation to be subj ect to futlcle XII B, scctlon 6 of the California
Constitution, the test claim legislation must constitute a “program.” In County of Los Angele& V.
State of California, the California Supreme Court deﬁned the word “program,” within the
meaning of article XIII B, section 6, as a program that cariies out the govemmenial functmn of

’ 1310v1d111g 2 service to the public, or laws; which to implement a state policy, impose unique

1eq1.111 ements on local governments and do not apply generzally to all residents and entities in the

state.’/ In Carmel Valley, the court held that only one of these findings is necessary to trigger

the apphcablhty of article XIII B, section 6 12

To determine whether the test claim legislation carries out the govemmentdl fanction of
providing services to the public, it is necessuy io define the program in Wthh the test.claim
legislation operates.

California courts have continually held that police and fire plOtuCthI'l are two of the most basic
functions of local government and are peculiarly governmental in nature.”? In the present case,
the test claim legislation concerns police protection, because it relates specifically to the
‘registration of certdin convicted sex offenders and public disclosure of their identity by local law
enforcement agencies. :

Accordingly, the Commission finds that test claim legislation is & “program” within the
meaning of article XIII B, section 6 of the California Conshtutlon ‘because it carries out,
the governmental function of providing police protection to the public.

Issue 2:

Is the test claim Ieglslatlon a “new program or hlghel level of ser vxce”
within the meaning of article XIIT B, section 6 of the California
Constltutlou?

To determine if a pro gram-is new or imposes a higher level of service, a comparison must be
undertaken betweén the test claim legislation and the legal requirements in effect immediately -
before the enactment of the test claim legislation. lf‘ ' :

/11

" County of Los Angeles, supra, 43 Cal.3d 46, 56.
"2 Carmel Valley Fire Protection Dist., supra, 190 Cal. App 3d at 537,

13 Carmel Valley Fire Protection Dist., supra, 190 Cal. App 3d 537; City of Sacramento v. State afC‘a/rfomm (1990) .
50 Cal3d 51.

" County of Los Angeles, supra (1987) 43 Cal.3d 46, 56; Carmel Va]ley Fire Protection Dist,, supra (1987) 190
Cal.App.3d 521, 537; Lucia Mar Unified School Dist. v. Homg (198B) 44 Cal.3d 830, 835,
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A breakdown of the required activities imposed on local law enforcement agencies is as follows:
s Change in Existing Timelines to Register -

Prior law required every convidted sex offender of a specified crime to register in the jurisdiction
where the offender resides within 14 ddys of coming into the apphcable _]Lulschchon and fo
update the registration within 10 days of the offender’s birthday."” The test claim legislation
shortened these deadlines to within 5 ‘working days of when an offender entérs the apphcable
jurisdiction, and te' within 5 working days of the offender’s birthday for annual updates, 'S

In addition, prior law required that the convicted sex offender register with the local law
enforcement agency that the offender was last registered with in writing-within 10 days of a
change of address, ‘Within three days after receipt of this information, the local law enforcement
agency must forward a copy of the change of address or location to the Department of Justice.
The Department of Justice shall forward the appropriate registration data to the local law
enforcement agency or agencies having jurisdiction over the new place of residence or lo cation."”
The test claim legislation is the same as prior law, except that the time period in which an
offender has to report his or her change of address was changed from 10 days to 5 working chys

. The mere sholtemng in time of registration deadlines does not change the level of service 1elated
to the above activities. Accordingly, there is no new pro gl am or higher level of service dueto a
ch'\nge in the existing registr atmn deadlines.

a Vlolent ‘Crime Informfltmu Networlc

The iest claim leglslatlon states that “[t]he 1eglstel ing agency [local law enfmcement agency]

' shall submit registrations, including annual updates or changes of address, directly into the
Depzutment of Justice Violent Crime Information Netwark (VCIN), 18 There was no aotlvny in
prior law 1equ11mg local law enforcement agencies to submit registrations to VCIN. Therefore, -
this activity is a new pro g1am or hi gher level of service.

o Removal of Registr 'lthll for Decriminalized Conduct

The test claim legislation exempts a person from 1eg1516nng as a sex offendel under specified
conditions if the offender was convicted of sodomy or oral copulahon between consénting adults
prior to January 1, 1976. The Department of Justice is required to remove these individuals from
the Sex Offender Registry. Upon notification from the Department of Justice that an offender
should be removed from the register, the local law enforcement agency must 161nove the
offender’s leglstl ation from its files within 30 days from receipt of notification.'® There was no
activity in prior law providing for the decriminalization of this conduct. Therefore, the activity

of removing an individual from a local law enforcement agency’s file is a new program or higher
leval of service,

'% Penal Code section 290, subdivision (a), Statutes of 1084, Chapter 1419,

16 Penﬂl Code aactmn 290, subdivision (a)(1)(A), Statutes of 1996, Chaptm 909.

' Penal Code section 290, subdivision (&), Statutes 0f 1950, Chapter 70.

. "" Penal Code section 290, subdivision (a)(l)(F), Statutes of 1998, Chapter 929,
® Penal Code section 290, subdivision (2)(2)(F)(d), Statutes of 1997, Chapter 821,
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e Notice of Duty to Register‘Upou Release, Discharge or Parole

Prior law provides that any person who, after the first day of August, 1950, is discharged or
paroled from a jail, prison, school, road camp, or other institution where the person was confined
or is released from a state hospital to which he was committed as a psychopath be informed of
the duty to register by the official in charge of the place of confinement before the offénder is -
released. The official in charge must advise the convicted sex offender of the duty to register
and must also have the offender read and sign a form that states this duty was explained to the
offender, The official in charge of the offender’s release must also obtain the address of where
the person expects to reside and will 1ep01t the address to the Department of Justice and to the
local law enforcement agency or agencies having jurisdiction over the place that the offender
expects to reside. The official in charge must give one copy of the form to the offeudel send
one copy to the Department of Justice and one copy to the local law enforcement agency or
agencies having jurisdiction over the offender, *°

The test claim leglslatlon contains the same *“Notice of Duty to Register” 1equneme11t as prior
law, except that some non-substantive changes have been made including moving this section to-
290, subdivision (b)(1) and (2). Nonetheless, since the test claim legislation contains the same
notification 1equuement on local law enforcement agencies as prior law, there i 1s 710 NEW pr ogram
or higher level of service related to this activity.

= Destruction of Records

Prior law provided that all records speciﬁcally relating to the registration of sex offenders in the
custody of the Department of Justice, local law enforcement agencies and other agencies or
public officials be destroyed when the offender required to-register has his or her lGCOIdS sealed
under the procedures set forth in section 781 of the Welf’ue and Institutions Code.”!

The test claim leglslatlon contains the same “Destr uction of Records” 1eq1.111 ement as prior law,
except that some non-substantive changes have been made including moving this section to 290,
subdivision(d)(5). However, the requirement to destroy the records has remained the same.
Thus, there is no new program or higher level of service related to this activity.

o Pre-register

The test claim legislation states that a convicted sex offender required to register under its
provisions on or after January 1, 1998, shall also pre-register upon incarceration, placement or
commitment or prior to release on probation. The pre-registering official shall be the admitting
officer at the place of incarceration, placement or comumitment or the probation officer if the
person is to be released onprobation. The pre-registration shall consist of a pre-registration
statement in writing, signed by the person, giving information that shall be required by the
Department of Justice, fingerprints and a photograph of the person.”* Prior law contained no
provision for the activity of pre-registering.. Thus, to the extent that a local law enforcement
agency must ple-l egister convicted sex offenders, this ﬂct1v1ty is a new program or higher level
of service. :

2 Penal Code section 290, subdivision (b), Statutes of 1950, Chapter 70.
2! Penal Code section 290, subdivision (d)(6).

2 penal Code section 290, subdivision (e)(l)(A)(B)(C) Statutes of 1997, Chapter R21,
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o Contents of Registr '111011 Up on Rele'lse

Prior law required that a co11v1oted sex offender register upon release ﬁom incarceration, .
placement or commitment with the local law enforcement agency or agencies in which the
offender resides. The registration must contain a statement in writing signed by the offendel
giving information as may be required by the Deparbment of Justice, fingerprints, a photogr ﬂph
of the offender and the license plate number of any vehicle owned by or registered in the name of
the offender. Within three days of receiving this information, the 1eg15t611ng law enforcement |
agency must forward this information to the Department of Justice. 2

In addition to the above requirements, the test claim legislation imposes some additional
requirenients on the convicted sex offendel as well as local law enforcement agencies. 'With
regard to the signed statement, in addition to the information required by the Department of
Justice, the offender must also provide the name-and address of his or her employer, and the
address of the offender's place of employment if it ig different from the employer's main
address.? With regard to vehicle information, the convicted sex offendel must also include
information related to any vehicle regularly driven by the offender.”® The offender must also be
notified by the local law enforcement agency that in addition to the 1equn ements of the test claim
legislation, the offender may also have a duty to register in any other state wheua the offender
may relocate. 26 ~

Lastly, the test claim legislation requires that the offender provide the local law enforcement -

© agency with adequate proof of residence, which is limited to a California driver's license,
California identification card, recent rent or utility receipt, printed personalized checks or other
recent banking documents showing the offender's name and address or any other information that
the registering official believes is reliable. If the offender has no. residence and no reasonable

- expectation of obtaining a residence in the foreseeable future, the offender shall advise the £
registering official and sign a statement provided by the registering official statihg that fact.
Upon presentation of proof of residence to the registering official or a signed statement that the
offender has no residence, the offender shall be allowed to register, If the offender claims that he
or she has a residence but does not have any proof of residence, the offender shall be allowed to
register 1237111 ghall furnish proof of residence within 30 days of the day the offender is allowed to
register, <

Although the above activities are directed at the convicted sex offenders, they also require
various activities on local law enforcement agencies to'the extent that local law enforcement
agencies have to compile this information so that it can be sent to the Department of Justice.
Thus, the compiling of this additional data is a new program or higher level of service.

 Penal Code section 290, Statutes of 1947, Chapter 1124, This provision, absent minor non-substantive changes,
has remained the same since section 290 was originally enacted in 1947,

M penal Code section 290, subdivision (e)(?_‘)(A), Statutes of 1998, Chapter 930,
» Penal Code section 290, subdivision (€)(2)(C), Statutes of 1997, Chapter 927,
26 Penal Code section 250, subdiv_ision (e)(2)(D), Statutes of 1997, Chapter 927,
Y7 Penal Code section 290, subdivision (e)(2)(E), Statutes of 1997, Chapter 927,
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. Notice of Reductlon of Reglstl fmon Period

The test claim legislation requires that every conthed sex offender who was required to register

‘before January 1, 1997, shall bé notified whenever the offender next re-registers of the reduction
in the registr at1on period from 14 days to 5 working days. The notice must be in writing from
the local law enforcement agencylesponszble for registering the md1v1dual 2

Prior law required every oonthed sex offender registering before F anuary 1, 1985 to be nouﬁed
of the reduction in the registration period from 30 to 14 days S1nce the test claim:legislation
changes the registration period, a new notification is requir ed.” Accordingly, the act1v1ty of
notifying convicted sex offenders of the 14 to 5 day 16duct10n in the timelines to register is a new
program or higher level of service. :

I—Iioh—Rislc Sex Offenders

The test claim legislation prévides that individuals considered to be h1g11 risk offenders can be
re-evaluated by the Department of Justice to be removed from the hi gh-risk classification. This
process does not involve law enforcement agencies except that the form for evaluation must be
available at any sheriff’s office. Thus, to the extent that a sheriff’s ofﬁce must malntam this
fonn thele is a new program or higher level of service. 30

The test cleum legislation also provides that the Depdrtment of Justice shall continually search its
records and identify, on the basis of those records, high-risk offenders. Four times each year, the
Department must provide each chief of police and sheriff in the state and any other designated.
law enforcement entity upon request information regar ding the 1dent1ty of high-risk sex
offenders.

Department of Finance contends that although the Depaltment of Justice must send this
information to each chief of police and sheriff in the state, these law etiforcement agencies can
choose to disregard this information, because the test claim legislation does not impose any duty
on them in this regard. This assertion is misplaced. As discussed below, in the “Community
Notification” section, subdivision (n) of section 290 requires local Iaw enforcement agencies,
-under certain circumstances, to disclose information about high-risk sex offenders to the public,
which includes statistical information, Thus, to the extent that local law enforcement agencies
need to compile this'statistical data related to ]:ugh—nsk offendels thls activity is a new program
or higher level of service,’! :

.« Community Notification

The test claim leglslatlon permits a local law enfowement agency to disclose information about a
convicted sex offender * or high-risk sex offender” under certain cucumsiances if a peace

2 penal Code section 290, subdivision (1), Statutes of 1997, Chapter 821.

* Penal Code section 290, subdivision (1), Statutes of 1985, Chapter 1474.

* Penal Code section 290, subdivision (n)(1)(G)(if), Stetutes of 1996, Chapter 908..
3! Penal Code section 290, subdivision (n)(2), Statutes of 1996, Chapter 908,

2 penat Code section 290, subdivision (m), Statutes of 1996; Chapter 908,

3 penal Code section 290, subdivision (), Statutes of 1996, Chapter 908.
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officer reasonably suspects that a child or other person is at risk.. Spemﬂcally, the test claim
leglslatlon provides:

- When a peace officer reasonably suspects, based on information that has
come to his or her attention through information provided by any peace’
officer or member of the public, that a child or other person may be at risk
from a sex offender convicted of a crime listed in paragraph (1) of

. subdivision (&) of Section 290.4, a law enforcement agency may,
notwithstanding any other provision of law, provide any of the
information specified in paragraph (4) of this subdivision about that
registered sex offender that the agency deems relevant and necessary to

-protect the public, to the following persons, agencies, or organizations the
offender is likely to encounter, including, but not limited to, the following:

(A) Public and private educational iristitutions, day care establishments,
and establishments and organizations that primarily serve
individuals likely to be victimized by the offender.

(B) Other community members at risk, [Emphasis added.]

This information generally includes information ihat the agency deems relevant and necess ary o
protect the public and may include the following:

- 1. ‘The offendel s full name.

The offendel s known aliases.

The offender’s gender. |

The offender’s race.

The offender’s physical description.
The offender’s phdtd graph.

The offender’s date of birth,

Crimes r esultmg 111 registr atlon

R R < o

~ The offender’s address, which must be vellﬁed prior to publication.

10. Descuptmn and license plate number of offender’s veliicles or
vehicles the offender is known to drive.

11.  Type of victim targeted by the offender.

12. Relevant parole or probation conditions, such as one p1 ohibiting

contact with children.
13. .Dates of crimes 1esultmg in classification under the test claim
legislation.

14. The date of release from 0011ﬁ116111_611t.34 ~

 penal Code section 290, subdivision (m)(4), Statutes of 1996, Chapter 908.
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Although it is a well-s&ttled plinciple of statutory congtruction that the word “may” is ordinarily |
construed as ? ermissive and “shall” is ordinarily construed as mandatory, there are situations in
which “may” is 1111611316ted to mean “shall 35 In Log Angeles County v. State,’ 3%

the Third District, Comt of Appeal hcld

The word “may” as used in a statute or constﬂuuon is often inferpreted to
mean “shall™ or “must.”. Such interpretation always depends largely, if not
altogether, on. the object sought to be accomplished by the law in.which
the word is used. It seems to be the uniform rule that, where the purpose
of the law isto clothe public officers with power to be exercised. for the
benefit of third persons, or for the public at large — that is, where the
public interest or pnvate 11ghts requires that the thmg be done then the
language, though permissive in form, is peremptory . .

Since & peace officerisa’ “public officer,”’ if a peace officer 1easonably suspects that a child or .

another person is at.risk from a sex offender or high-risk sex offender, the peace officer must
notify certain members of.the public that may be in danger from the sex offender, There was no
activity in prior law related to comnuumity notification of sex oﬁ"endels Thuis, the conmmmty

~ notification activity is a new program or higher level of service. : 4

« CDROM

. The test claim legislation states that on or before July 1, 1997, the Depaltment of Justice shall
provide a-CD-ROM or other electronic mediwm containing information about certain sex
offenders and shall update and distribute the CD-ROM or other electronic medium on a monthly
basis to sheriff's departments in each county, municipal police departments of cities with a
population. of more than ZQO 000 and other law enforcement agencies. The local law '
enforcement agencies may ’ obtain additional copies by purchasing a yearly subscription to the-
CD-ROM or other electronic medium from the Department of Justice for a yeally subscription -
fee and3 : may” malke the CD-ROM or other electronic medium available for viewing by the
public.

Like the Community Notification activity aboi(é, the use of the term “may,” though permissive in
form, is peremptory. In fact, accmdmg to the leégislative history, it was the legislative intent that
the CD-ROM or other electronic medluln shall be made avallable to the pubhc ¥ Ass embly Bill
1562 states that; ,

Knowing the identity of sex registrants empowels parents to protect
their children from exposure to persons who might do them ham
Likewise, adult victims would similarly be empowered. It deters sex

3 Common Cause of California v. Board of Supervisors of L:A. County (1989) 49 Ca}.'.-&d 432,
3 Ios Angeles County v. State (1923) 64 Cal.App.290.

3 Government Code section 195 and Evidénce Code section 200,

38 Penal Code section 290.4, subdivision (e)(4)(A), Statutes of 1996, Chapter 908,

¥ Assem, Bill No. 1562 (1995-1996 Reg, Sess,) Proposed Conference Report No. 1, Augnst 27, 1996, page 2,
paragrapl 12, .
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offenders from re- offendmg b Y mcreasing pubhc awareness of theu
proclivities, thereby discouraging them from contact with childr en.*

Moreover, the California Department of Justice evaluated patterns of sex offenders and
conducted a 15-year follow-up of sex offenders ﬁlsi arrested in 1973, The Depaltment of Jushce
found:

An analysis of subsequent arrests over the 15-year period (1973 1988)
found that nearly one-half (49.4%) were re-arrested for some type of
offense and almost 20% (19.7%) for a subsequent sex offense. Sex
offenders whose first arrest was for rape by force or threat had the highest

‘recidivism rate, 63.4% for any offense and 25.5% for a subsequent-
offense. The high recidivist 1ate could be attributed, in part, to the
anonymity of the sex offender.”

Accordingly, the test claim legislation requires that the sheriff's departinent in each county,
municipal police departments of cities with a population of more than 200,000 and other
applicable law enforcement agencies provide the necessary equipment for the public to access
the sex offender information provided by the Department of Justice on CD-ROM or another
electronic medium. Prior law had no provision 1elated to this activity. Thus, this activity is a
new program or higher level of service.

s+ Re cor ds Retention . ' ' .

The test olalm leglslatlon requires local law eni'omement agencles to maintain records of those
' persons requesting to view the CD-ROM or other electronic medium for a minimum of five
_ years and to maintain records 6f the means and dates of dissemindtion for a minimum of five-
years related to the disclosure of high-risk offenders,”® There is no records retention activity
under prior law related to CD-ROM or other electronic medium.. Accordingly, the records
retention activity is a new program or higher level of service.

Conclusion

Based on the foregoing, the following activities are a new program or hlghel level of service
under article XIII B, section 6. of the California Constitution:

«  Submission of Registered Sex Offender information to the Dapartment of
Justice’s Violent Crime Information Network by Local Law Enforcement
Agencies (a)(1)(F))

¢ Removal of Registration for Decriminalized Conduct
(§290, subdivision (a)(2)(F)(1))

s Pre-register (§290, subdivision (g)(1)(A-C)) ,
.« Contents of Re'gistratibn Upon Release (§290, subdivision (e)(2)(A-E)) N
« Notice of Reduction of Registration Period (§290, subdivision (1)(1)) |

‘% Supra, page 4, paragraph 3.
" Supra, page 4, paragraph 4, .
42 Penal Code section 290, subdivision (o), Statutes of 1996, Chapter 908,
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s I—Iigh—Risic Sex-Offenders (§290, subdivision (1)) -
° Cbmmunity Notification (§290, subdivision (m))

« CD ROM (§290.4, subdivision (4)(A-C))

o Records Retention (§290, éﬁbdivision (0))

However, the analysis must continue to determine if the above activities impose “costs mandated
by the state,” under Government Code section 17514. :

Tssue 3:

Does the test claim legislation impose “costs mandated by the state”
within the meaning of Government Code section 175147

Under Government Code section 17514 anew p10g1 am or higher level of service must impose
“costs mandated by the state.” However, under Government Code section 17556, subdivision

(c), the Commission shall not find “costs mandated by state” if the test claim legislation

implemented a federal law.

Government Code section 17556, subdivision (c), provides that there are no, “costs mandated by
the state” when.:.

'(c) The statute or executive order implemented a federal law or
regulation and resultéd in costs mandated by the federal govemment
unless the statute or execuntive order mandates costs which exceed the
mandate in that federal law or regulation. [Emphasis added.]

Government Code section 17513 defines “costs mandated by the federal government” as:,

.. any mcreased costs incurred by a local agency. or school district after
January 1, 1973, in order to comply with the requirements of a federal
statute or regulation. "Costs mandated by the federal government" -
includes costs resulting from enactment of a state law or regulation where
failure to enact that law or regulation to meet specific federal program or
service requirements would result in substantial monetary penalties or loss
of funds to public or private persons in the state. “Costs mandated by the
federal government” does not include costs which aré specifically A
reimbursed or fimided by the federal or state government or programs or
services which may be implemented at the option of the state, local
agency, or school district. [Emphasis added.]

o Federal Law .
History of the Federal Law

There are three federal enactments that concern the test claim legislation: the Jacob Wetterling
Crimes Against Children and Sexually Violent Offender Registration Act, Megan’s Law and the
- Pam Lychner Sexual Offender Tracking and Identification Act. The collective result of these
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enactiments is codified in 42 U.3.C. 14071-72 (referred to below as “section 140717)* and
represents the federal law in this matter. These three enactments are as follows:

1. The Wetterling Act, which was enacted by section 170101 of the Violent Crime Control
and Law Bnforcement Act of 1994,* encourages states to establish an effective sex
offender registration systemn,

2. Megan's Law,* which amended the provisions of the Wetterling Act, relates to the release
of registration information. :

3.  The Lychner Act,* which makes further amendments to the Wetterling Act, contains
provisions to ensure the nationwide availability of sex offender registration information to
law enforcement agencies. |

The federal Department of Iustlce issued guidelines for st'tte comphance with the original
version of the Wetterling Act*’and has more recently published guidelines to 1111plement Megan’s
Law and clarify other i issues concerming Weﬁeﬂmg Act compliance, or SECT.IOl’l 14071

Overview of Section 14071

Section 14071 provides a financial incentive for states to establish 10 year registration
requirements for persons convicted of certain crimes against minors and sexually violent
offenses and to establish a more stringent set of 1‘egistration requirements for a sub-class of
highly dangerous sex offenders characterized as “sexually violent predators.” States that fail to

establish such systems within three yc—:zus (subject to a possible two year extenswn) face a10%
reduction in funding for HIV testing.*’

In order to determine if the federal exception applies to the test claim legislation, the .
Commission must first determine if the test claim legislation implemented section 14071 and
resulted in “costs mandated by the federal government.” If so, the Commission must then
determine if the test claim legislation exceeds the scope of section 14071.

« Findings
Did the Test Claim Legislation Implement Section 140717

The legislative history of the test claim legislation shows that it was enacted to implement
section 14071. Assembly Bill 1562 specifically states that the passage of the test claim
legislation “will launch Megan’s Law in California and fulfill the requirements of the federal
law.” “Failure to act would constitute non-compliance with the Jacob Wetterling Crimes Against

349 U.8.C.A. section 14072 is not relevant to the test claim as it specifically deals with the FBI database,
i 4é U.S.C.A. section 14071,Public Law 102-322, 108 Stat, 1796, 2038. '

15 42 U.8.C.A. section 14071, Public Law 104-145, 110 Stat. 1345, May 17, 1996.

6 4 U.8.C. A, section 14071, Public Law 104-236, 110 Stat, 3096, 3097, October 3, 1996,

761 FR 15110 (issued April 4, 1996), Final Guidelines for the Jacob Wettelhng Crimes Against Chlldren and
Sexual Violent Offender Registration,

"8 64 FR 572 (issued Janualy 5, 1999) and 64 FR 3590 (issued January 22, 1999), Final Guidelines for the Jacoh
Wetterling Crimes A gainst Children and Sexual Violent Offender Registration,

9 42 U.8.C.A. section 3756, subdivision (f),
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Children and Sexually Violent Offender Reg1st1 atlon Act and result in the loss of nearly $5
million in ... funding, 30

In addition, section 14071 specifically provides that states must comply/implement its provisions
or lose fimding for HIV testing. Section 14071 states that the Attorney General shall establish
guidelines for state programs for certain individuals convicted of specified sexual offenses.” As
mentioned above, the Attorney General issued these guidelines in 1996 and revised and reissued
them again in- 1999, Sectlon 14071 speclﬁcally outlines the provisions that a state registration
program must conmn and specifies the dates in which states must com ;le with section 14071

- as well as the consequences if a state fails to comply with its provisions.

Accordingly, the Commission finds that the test claim legislation implemented section 14071.
However, the analysis must continue to determine if the test claim legislation results in “costs
mandated by the federal government.”

Does the Test Claim Legislation Result in Costs Mandated by the Federal Gevemment'?

“Costs mandated by the federal government" includes costs resulting from eractment of a state
law or regulation where failure to enact that law or regulation to meet a specific federal program
or service requirements would result in substantial monetary penalties or loss of funds,to public
or private persons in the state. However, “costs mandated by the federal government” does not
include costs which are specifically reimbursed or funded by the federal or state govermment or

* programs or services which may be implemented at the option’of the state, local 2 agency or
school district.* [Bmphasis.added.]

- In order to determine if the test claim legislation was “implemented at the option of the state,”
California courts, including the California Supreme Court, have held that “[tJhe test for
determining whether there is a federal mandate is whether compliance with federal standards ‘is
a matter of true choice,’ that is, whether participation in the federal program ‘is truly
voluntary.””** The Hayes court in following the California Supreme Court’s decisions in City of
Sacramento v. State of California (Sacramento IT),”® held that a “determination of whether
compliance with a federal law is mandatory or optional must depend on such factors as the

" nature and purpose of the federal program; whether its design suggests an intent to coerce; when
state and/or local participation began; the penalties, if any, assessed for withdrawal or refijsal to

*® Assem. Bill No. 1562 (1995-1996 Reg. Sess.) Proposed Conference Report No. 1, August 27, 1996, pages 5 and
6A .

' 42 U.8.C.A., section 1407(a); Public Law 103-322, 108 Stat, 2038.

52 42 U.8.C.A., section 1407(b), Public Law 103-322, 108 Stat. 2038,

53 42 U.8.C.A., section 1407(£)(1)(2), Public Law 103-322, 108 Stat. 2038,
** Government Code section 17513,

>3 Hayes v. Comumission on State Mandates (1992) 11 Cal.App 4th 1564, 1581; City of Sacramento v. State of
California (1990) 50 Cal. 3d 51, 76.

3¢ City of Sacramento v. State of California (1990) 50 Cal.3d 51, ‘ '
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. participate or comply; and any other legal and practical consequences of nonpartlclpatlon,
noncompliance or w1thd1 awal.”™’ Application of these factcns in the present case is as follows:

e Nature and’ Pul pose of the Federal Program - The federal legislation was enac;ted
to provide the public with information regarding certain convicted sex offenders. |
The centerpiece’of the test claim legislation, the registration and notification
provisions related to convicted sex offenders, has its genesis in a New Jersey murdey

case. On July 29, 1994, Megan Kanka was raped and asphyxiated to death by Jesse
Timmendequas, Megan's thirty-three year old neighbor, Unbelmownst to Megan's
parents, Timmendequas was a convicted child molester living in a nearby home
with two other convicted pedophiles The brutal murder of this young girl shocked
the nation, and catapulted the issue of sexually v1olent crimes agamst ch.11d1 en onto
a national stage.

o . Whether the Federal Statute Suggests an Intent to Coerce — Although no
monetary penalties would be assessed against the state for failurg to implement .
section 14071, it would lose substantial funds for HIV testmg of certain sex .
offenders. According to the test claim legislation, “[a] state that fails to 11'1'1131611161’11.
the program as described in this section [the test claim legislation] shall not recelve
10 percent of the funds that would otherwise be allocated to the State under section
3756 of this title.™® 'Section 3756 provides:

(d) States .

Subject to subsection (f) of this section, of the total amount appropriated
for this subchapter-in any fiscal year, the amount remaining after setting

aside the amount required to be reserved to carry out section 3761 of this
title shall be set aside for section 3752 of this title and allocated to States
as follows ~

(L) $SO0,000 or 0.25 percent, whichever is greater, shall be allocated to
each of'the participating States; and

(2) of the total fimds remaining after the allocation under paragraph (1),
there shall be allocated to each State an amount which bears the same ratio
to the amount of remaining funds described in this paragraph as the
population of such State bears to the population of all the States. 3

Subsection (f) provides for the testing of certain sex offenders for human
immunodeficiency virus.

In addition, as discussed above, the legislative history of the test claim legislation.
shows that if California refused to implement sectio1;\_14071, it would lose

! Hayes . C‘onumsszan on State Mandates (1992) 11 Cal. App 4th 1564, 1582; City of Sacramento v. State of
California (1990) 50 Cal.3d 51, 76. ‘

% 42 11.8.C.A. section 1407(s), 108 Stat, 2038.
59 42 U.8.C.A. section 3756(a), 108 Stat. 2138.
® 42 US.C.A. section 3756(), 108 Stat, 2138.
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substantial finds for HIV tastmg Spoclﬁcally, Assembly Bill 1562 states that
“[f]ailure to act-would cofstitute non—oomphance with the Jacaob Wetterling ‘Crimes
Ageinst Children and Sexually Violent Offender Registration Act and result in the
loss of neally $5 million in ...funding,”®! Clearly, the Legislature believed that
such a Joss in funding was substantlal * since it was the basis of comphmce with
section 14071.

Thus, although no monetmy penalties would be assessed ﬂgéi_nst the state for failure
to implement section 14071, it would lose substantlal funds for HIV testlng of
certain sex offenders.

o When State and/or Local Par t1c1p'1t1011 Began — Section 170101 of the Violent

" Crime Control and Law Enforcement Act was enacted on September 13, 1994,
Congress amended and President Clinton signed the Wetterling Act portion of
section 14071 inMay of 1996. The test claim legislation was enacted by an
“urgency statute” and became effective on September 25, 1996.

s The Penalties, if any Assessed for Withdrawal or Refusal to Participate or
Comply — There are no penalties.if a state fails to comply with the federal
legislation, However, as mentioned above, failure to comply will result in a loss of

- federal funding for HIV testing for certain sex offenders

¢« Any Other Practical or Legal Consequence of Nonparticipation,
noncompliance or withdrawal - Practically speaking, California, like all the other
states, had no choice but to. comply with the federal legislation or lose substantial -
funding,

Based on the above, factms the Commlssmn finds that the state had no “true choice” but to -
comply with the provisions of section 14071, Accordingly, the test claim legislation
implemented a feder al law and resulted in costs mandated by the federal government.®

However, the federal exceptlon does not apply to the extent that the test claim legislation
mandates costs that exceed the mandate in that federal law or regulation, - ‘Thus, the ,
Commission must compare the test claim legislation to the federal legislation to detennme which
costs or activities exceed the federal mandate,

Does the Test Claim Legislation Exceed the Federal Mandate?

In order to determine if the test claim legislation exceeds section 14071, the Commission has
compared the activities imposed by the test claim legislation to section 14071 below. However,
before comparing the test claim legislation and section 14071, it should be noted that section
14071 was not intended to, and does not have the effect of, malking states less free than they wers
under prior law to impose such requirements, Hence, section 14071°s standards constitute a
floor for state programs, not a ceiling. States do not have to go beyond sections 14071 §

61 Asgemn. Bill No, 1562 (1995-1996 Reg, Sess,) Proposed Conference Report No, 1, August 27, 1996, pages 5 and

62 Government Code section 17556, subdivision (¢). -

83 hid,
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minimum 1equ11 ements to maintain ehglblhty for fundmg, but they may 1etam the discr etmn to
do so. State prograins often contain elements that are not required under sectlon 14071 64

Activities Imposed by the Test Clalm
Legislation

Federal Mandate
Section14071.

Violent Crime Information Network™

Section 14071 has no requirement that the state |
establish a Violent Crime Information System.
Thus, this activity exoeeds the fader al

mandate.” 86

Removal of Registration for Decriminalized
Conduct &

Section 14071 has no provision related to the
activity of removing a registration for
decriminalized conduct. Thus, this act1v1ty
exceeds the federal mandate

Pre-register °°

Section 14071 has no provision related to the
activity of pre-registering convicted sex
offenders. Thus, this activity exceeds the
federal mandate.

Contents of Registration Upon Release *

The only act1v1ty in section 14071 related to
the registration actiyities in'the test cla;m

legislation is the requirement that local law

enforcement agencies advise a convicted sex
offender of a possible duty to register in any
other state where the offender 1'csides.70 Thus,
with the exception of this activity, section
14071 does not have a speciﬂc mandate related
to the registration activities imposed by the test
claim legislation,

Notice of Reduction of Registration Period”!

Section 14071 has no provision related to the
notice activity. Tluis, this activity exceeds the
federal mandatg

6 64 FR 572.

5 Penal Code section 290, subd1v1s1on (B,)(l)(F) Statutes of 1998, Chaptel 929,

8 42 U.8.C.A. section 14071, subdwmmn (b)(2)(3)(4) 108 Stat. 2038.

57 penal Code section 290, subdivision (F)({)(T)(ID)(III), Statutes of 1997, Chaptel 821.

% penal Code section 290, subdivision (e)(1)(A)(B)(C), Statutes of 1997, Chapte1 821,

% Penial Code section 290, subdivision (e)(2)(A)B)C)(D)(E), Statutes of 1997, Chapter 927,
™42 U.8.C.A. section 14071, subdivision (b)(iif), Public Law 103-322, 108 Stat, 2038,

" Penal Code section 290, subdivision (1), Sta'tutes of 1997, Chapter 821,
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‘High-Risk Sex Offenders’”

‘offenders, Thus, this activity exoeeds the

Section 14071 has no provision related to the |
activities associated with high-risk sex

federal 111a11date

Community Notification”

.| is necessary to protect the public concermng a -

Section 14071 plov1des that any local law
enforcement agency “may” release relevant
information about a convicted sex offender that

specific person required to register.”* In the
context of this section, the use of the term
“may,” though permissive in form, is
peremptory.” Thus, the community notification
activity is a federal mandate and not a “cost
mandated by the state.”

CD ROM"

_release relevant information that is necessary to

"contention is incorrect. Section 14071 does not

Although section 14071 has no provision
related to the CD-ROM activity, Department of
Finance contends that this activity merely
implements federal law, because 42 U.S.C.A
14071, subdivision (e)(2), states that “‘the State
or any agéncy authorized by the State shall

protect the public concerning 2 s ecific person
required to register under this section.” This

require the relevant information to be released
by CD ROM. Thus, this activity exceeds the
federal mandate.

Records Retenﬁonw3

Section 14071 has no provision related to the
record retention activity. Thus, this activity
exceeds the federal mandate,

In summary, the following activities imposed by the test claim legislation exceed section 14071,
the federal mandate, and thus result in “costs mandated by the state:”

72 Penal Code section 290, subciivision @)(1)(G)(ii)(2), Statutes of 1996, Chapter 908,
73 Penal Code section 290, subdivision (m)(n), Statutes of 1996, Chapter 908, .

™ 42 1.8.C.A. section 14071, subdivision (b)(iii), Public Law 103-322, 108 Stat, 2038,
7% penal Code section 250.4, subdivision.(a)(tl)(A), Statutes of 1996, Chaﬁter 508.

76 penal Code section 290, subdivision (o), Statutes of 19‘9 6, Chapter 908.
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Yiolent Crime Inforniation Network

This activity requires a local law enforcement agency to submit sex
offender registrations from its jurisdictions directly into the Department of
Justice Violent Crime Information Networle A

Removal of Registration for Decriminalized Conduct

This activity requires a local law enforcement agency to remove an
offender’s registration from its files within 30 days of receiving 2
notification to do so from the Department of Justice.

Pre-register

This activity requires the admitting officer of a local law enforcement
agency to pre-register a convicted sex offender but only if the local law
enforcement agency is the place of incarceration, This pre-registration
* consists of a pre-registration statement in writing, signed by the person,
giving information that is required by the Department of Justice,
fingerprints and a current photograph of the offender.

Contents of Registration Upon Release

A convicted sex offender has always had the duty to register upon release
with the local law enforcement agency in which the offender will reside.
While most of the activities related to this registration falls on the
convicted sex offender, the following related activities are imposed on the
registering local law enforcement agency:

1.  Thelocal law enforcement agency must ensure that the signed
statement that a convicted sex offender must fill out upon
registration contains the name and address of the offender’s
employer, and the address of the offender’s place of employment if
that is different from the employer's main address. '

2. The local law enforcement agency must ensure that the convicted
sex offender includes information related to any vehicle 1egulally
driven by the offender on the registration.

3. The local law enforcement agency must ensure that the convicted
sex offender upon registering has adequate proof of residence,
which is limited to a California driver's license, California
identification card, recent rent or utility receipt, printed
personalized checles or other recent banking documents showing
that person's name and address, or any other information that the
registering official believes is reliable. Ifthe offender hasno
residence and no reasonable expeotation of obtaining a residence in
the foreseeable future, the local law enforcement agency shall
provide the offender with a statement stating that fact,
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= Notice of Rednction of Registration Period

This activity requires that convicted sex offenders who were required to
register before January 1, 1997, shall be notified when the offender next re-
registers of the reduction in the registration period was from 14 days to 5
working days, The one-time notice must be in writing from the local law
enforcement agency responsible for registering the individual,

o High-Risk Sex Offenders

The test claim legislation imposes some new activities on specific local
law enforcement agencies related to high-risk offenders, These activities
are ags follows:

[.  Sheriffs’ offices must make available to high-risk offenders a pre-
'printed form from the Department of Justice regarding re-
evaluation by the Departiment of JTustice to be 1emoved from the
hlgh—uslc classﬁicahon

2. A local law enforcement agency must maintain statistical
'information on high-risk offenders and photographs that it receives
four times a year from the Department. of Justice.

« CDROM
This activity requires that the sheriff's department in each county,
municipal police departments of cities with a p opulanon of more than
200,000 and other applicable law enforcement agencies p10V1de the
necessary equipment for the public to access the sex offender information

provided by the Department of Justice on CD-ROM or another electronic
medium.

e Records Retention

This activity requires a local law enforcement agency to maintain records
of those persons requesting to view the CD-ROM or other electronic
medium for a minimum of five years and to maintain records of the means
and dates of dissemination for a minimum of five years related to the
disclosule of high-risk offenders,

Findlly, the test claim legislation contams a sunset provision whm ein 1t is only operative until
January 1, 2004.

CONCLUSION

The Commission finds that Part 2 of the test claim legislation is a “program” within the meaning
of article XIII B, section 6 of the California Constitution, because it carries out the governmental
function of providing police protection té the public.

The Commission finther finds that the following required activities, as outlined in more detail
above, are a “new program or higher level of service” under article XIII B, section 6 of the
California Constitution and result in “costs mandated by the state” within the meaning of
Government Code section 17514: ‘
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s Submission of Registered Sex. Offender information to the Department of
Justice’s Violent Crime Information Network by Local Law Enfor cement
Agencies (§290, subd1V1s1011 (a)(LH®) :

s '+ Removal of Registration for Decriminalized Conduct
(§290, subdivision (a)(2)(F)(i))

o Pre-register (§290, subdivision (&)(1)(A-C))
s Contents of Reglstl ation Upon Release (§290, subdivision (e)(7)(A B)
e Notice of Reduction of Registration Period (§290, subdivision (1)(1))-
o High-Risk Sex Offenders (§290, subdivision (n))
s CDROM (§290.4, subdivision (4)(A-C))
e Records Retention (§290, subd_ivisi.on (0)) |

Lastly, the Commission finds that all other activities in the test claim legislation do not constitute
a reimbur sablq state mandated program pursuant to article XIII B, section 6 of the California
Constitution. ' . ‘ ‘

Accordingly, the Commission approves the test claim, in part, as outlined above.

?
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DECLARATION OF SERVICE BY MAIL

I, the undersigned, declare as follows:

I am a resident of the County of Sacramento and I am over the age of 18 years, and not a
party to the within action. My place of employment is 980 Ninth Street, Suite 350,
Sacramento, California 95814.

August 24, 2001, I served the:

RE: Adopted Statement of Decision
‘ Sex Offenders: Disclosure by Law Enforcement Officers, 97-TC-15
County of Tuolumne, Claimant
Penal Code Sections 290 and 290.4
Statutes of 1996, Chapters 908 and 909
Statutes of 1997, Chapters 17, 80, 817, 818, 819, 820, 821 and 822
Statutes of 1998, Chapters 485, 550, 927, 928, 929 and 930

by placing a true copy thereof in an envelope addressed to:
Ms. Pamela Stone
- DMG-MAXIMUS, Inc

4320 Auburn Boulevard, Suite 2000
Sacramento, CA 95841

State Agencies and Interested Parties (See attached mailing list);

and by sealing and depositing said envelope in the United States mail at Sacramento,
California, with postage thereon fully paid.

I declare under penalfy of perjury under the laws of the State of California that the
foregoing is true and correct, and that this declaration was executed on

August 24, 2001, at Sacramento, California.
/ //ég a A/ eV

CTORIA SORIANO

1789



List Date.

Clatm Number

01/08/1998

Mmlmg Informatlon Fmal Staff Analysw

Mailing List

Claim of County of Tuolumne-Sheriff's

97-TC-15 Clalmant

Subject

Issua

Department -

Penal Cods sactions 290 and 290.4

908/96

Sex Offenders: Disclosure by Law Enforcement Officers

Mr. Ted Bucldey, Legal Advisor
Long Beach Unified Schoal District

-

1515 Hughes Way Room 235 Tels (562)997-8251 |
_ Long Bench CA 50810-1839 FAX: (562)-957-8052
‘ Interested Person
Mr, Allan Burdicle,
MAXIMUS
4320 Auburn Blvd., Suite 2000 : " Tel (916) 4B5-8102
Sacramento CA 95841 FAX: (916).485-0111
Interested Person
Ms. Annette Chinn,
Cost Recovery Systems
705-2 Enst Bidwell Streat #2094 Tel: (916) 939-7901
Folsom CA 95630 FAX: (916) 939-7801
Interested Peraon
Mz, Jean Green, Flacal Teolinlctan
County of Tuoloumne
Sheriffs Department
28 ‘N. Lower Sunset Drive Tel: (209) 535-5815
Sonora CA 95370 FAX: (209) 533-5860
B Interested Person
Mr. Glenn Haas, Bureau Chief (B-8)
State Controller's Office
Division of Aocounting & Reporting o .
3301 C Street  Suite 500 Tel: - *(916) 445-8757
Saeramento CA 95814 FAX: (916) 323-4807
Stats Agency
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Claim Number

Is

ject

Sue

97-TC-15 " . Claimant .

Panal Code sections 290 and 290.4
908/96

Claim of County of Tuolumne-Sheriff's
" Department

Sex Offenders: Disclosure by Law Enforcement Officers .

Mr, Leonard Kaye, Esq.,
County of Los Angeles
Auditor-Controller's Office

500 W. Temple Street, Room 603 Telr  (213)974-8564

Los Angeles CA 90012 FAX: (213)617-8106

M. Steve Keil,

California State Association of Counties

1100 K Street Suijta 101 Telr (916)327-7523

Sacramento CA 95814-3941] FAX: (916) 441-5507
' Interested Person

Mr. John P, Logger, SB-90 Coardinator

Auditar-Controller-Recorder

County of 8an Bemardina

222, West Hospitallty Lane Tel: (509) 386-8850

San Bernardino CA 92415-0018 FAX: (909) 386-8830

Mr. James Lombard, Principal Analyst (A-15)

Department of Finance

915L Street, 6th Floor Tel: (916)445-8913

Sacramento CA 95814 FAX: (916) 327-0225

State Agency

Ms, Laurie McVay,’

DMG-MAXIMUS

4320 Avburn Blvd.  Suite 2000 Tel: (916) 485-8102

Sacramento CA 95841 FAX: (016) 485-0111

Mr. Poul Minney, -

Spector, Middleton, Young & Minnsy, LLP

7 Park Center Drive Tel: (916) 646-1400

Sseramento Ca 95825 FAX: (916) 646-1300
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raim Number 97-TC-15 ’ ) Claimant Claim of County of Tuolumne-Sheriff's

Department
Penal Code sections 250 and 290.4
Subject 908/96 '
ssug Sex Offenders: Disclosure by Law Enforcement Officers

Mr. Andy Nichols, Senior Manager
Centration, Ino.

8316 Red Oak, Suits 101 Tel: (916)351-1050
Rancho Cucamonga CA 81730 FAX; (916) 351-1020

Interested Person

Ms, Connie Peters  (D-27),
Youth & Adult Correctional Agency

1100 1 1th Strest  4th Floor Tel: (916)323-6001
Sacramento CA 95814 FdX: (916) 442-2637

Mr. Jim Spano,
State Controller's Office
Dlvision of Aundits (B-8)

300 Caplto! Mall, Suite 518 : Tel:  (516) 323-56849
Sacramento CA 95814 FdX: (916)327-0832
State Agency

M. Eleanor Watanabs,
Riverside Co. Sheriff's Office

4095 Lemon Street P O Box 512 Tel: (516) 000-0000
Riverside Ca 92502 ‘ " FAX: (516) 000-0000

_ |

Mr. Davld Welthouse,
Wellhouse & Asgsociates

9175 Kiefer Blvd  Suite 121. Tel: (916) 36B-5244
Sacramento CA 95826 F4X: (916) 368-5723

Interested Person
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Exhibit B

DRAFT PARAMETERS AND GUIDELINES

Penal Code Sections 290 and 290.4 -
Statutes of 1996, Chapters 908 and 909 [
Statutes of 1997, Chapters 17, 80, 817, 818, 819,820, 821 ang %MMI

Statutes of 1998, Chaptels 485, 550, 927 928 929 and 9 OSTA"IEMA!{J%Q{TQE’\}S |

Sex Oﬁ“enders: Disclosure by Law Enforcement Officers
“Megan’s Law"

I  SUMMARY AND SOURCE OF THE MANDATE

Penal Code sections 290 and 290.4 require law enforcement officers to disclose
information regarding sex offenders in an effort to protect the public. Under specified
circumstances, the information provided may include the identities and location of these
sex offenders, and 1equile notification to potential victims. The statutes require local law
enfmcement agencies to provide this mfomlatlon via electronic mcdlum

On .Tuly 26, 2001, the Coml:mssmn adopted its Statement of Decision that the test claim
legislation constltutes a reimbursable state mandated program upon local governments
within the meaning of Article XIIIB, Section 6, of the California Constitution and
Government Code, Section 17514,

11 ELIGIBLE CLAIMANTS
Counties, cities, and cities and counties are eligible claimants,
.- PERIOD OF REIMBURSEMENT

Section 17557 of the Government Code, prior to its amendment by Statutes of 1998,
Chapter 681, (effective September 22, 1998), stated that a test claim must be submitted
on or before December 31 following a given fiscal year to establish eligibility for
reimbursement for that fiscal year. The test claim for this mandate was filed on

December 30, 1997. Therefore, costs incurred are eligible for reimbursement on or after
July 1, 1996.

Actual costs for one fiscal year shall be included in each claim. Estimated costs for the
subsequent year may be included on the same claim, if applicable. Pursuant to section
17561, subdivision (d)(1) of the Govemnment Code, all claims for reimbursement of
initial years’ costs shall be submitted within 120 days of notification by the State
Controller of the issuance of claiming instructions..

1If total costs for a given year do not exceed $200, no reimbursement shall be allowed,
except as otherwise allowed by Government Code, section 17564, :
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Iv. REIMZBURSABLE ACTIVITIES

All direct and mdnect costs of labor, materials, supplies, setvices, training and trave] for
the performance of the followmg act1V1tles are ehglble for reimbursement:

A, Admmlstrat\ve Costs

L.

L.

1.

Developing, updating and implementing internal policies, procedure and
manuals as necessary to implement Sex Oﬁ‘enders Disclosure by Law
Enforcement Officers, “Megan’s Law

Other activities to establish a single or mulu-agency system for law
enforcement agencies to perform the mandated activities.

One Time Costs

Provide notification to every registered sex offender convicted prior to
January 1, 1997 within the claimant’s jurisdiction of the reduction in the
time to register or reregister from 14 days to 5 days.

On Going Costs

Developing, collecting and transmitting sex offender registrations from the

- local jurisdiction directly into the Departmient of Justice Violent Crime

Information Network.

Removal of a sex offender’s 1'egist1:ation from the local jurisdiction’s files
within 30 days of receiving notice to do so.from the Department of Justice.

If the local law enforcement agency is the cuirent place of incarceration,
the pre-registration of a convicted sex offender, including the obtaining of
a current photograph and fingerprints of the offender as well as a written
statement relaying information as is required by the Department of Justice.
Notification to sex offender of duty to register and obtaining the signature
of the sex offender as acknowledgment of the information contained.
within the pre-registration statement.

Verification that the sex offender’s signed statement contains the name
and address of the offender’s employer, and the address of the offender’s
place of émployment if it is different from the employer’s main address. -

Verification that the offender’s registration includes information related to

~any vehicle regularly driven by the offender, including license number,
- make, model, and such other information as may .be requested by the

Department of Justice.
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6. Verification that the convicted sex offender has adequate pioof of

residence, as determined by the Department of Justice; proof or residence

i3 currently limited to ,.a California driver's license, California

identification card, recent rent or utility receipt, printed persohalized

checks or other recent bankmg documents, or any other information’ that

the registering official believes is reliable. If the offender does not have a

residence, and no reasonable expectation of obtaining a residence in the

foreseeable future; then the local law enforcement agency shall obtain a
statement to that effect from the sex offender.

7. Provide to high risk sex offenders a printed form from the Department of
Justice regarding reevaluation in 01del to be removed from- the high risk
clasmﬁca’non :

8. Maintain such photographs and statistical imformation concerning high
tisk sex offender as is received quarterly from the Department of Justice.

9. Provide the necessary equipment, staff assistance and security for the
public to access the sex offender information provided by the Department
of Justice en CD-ROM or other electronic medium, and - obtaining
information regarding individuals requesting access to the CD-ROM as
required by the Department of Justice or state law.

10.  Maintain records of those pclsons 1equcstmg access to the information
contained within the CD-ROM or other electronic medivm for a minimum
of five years, and costs of destruction of such records at the end of such
time. - Additionally, a record of the means and dates of dissemination of

- information regarding -high-risk offenders- must be maintained for a
minimum-of five yeats, and costs of destruction at the end of such time.
V. CLAIM PREPARATION AND SUBMISSION
Claims for 1clmbmsement must be umely filed and identify each cost element for which
reimbursement is claimed under this mandate. Claimed costs must be identified to each
reimbursable activity identified in Section IV of this document.
SUPPORTING DOGUMENTATION
Claimed costs shall be suppoﬁed by the following cost element information:
A, Direct Costs

Direct costs are defined as costs that can be traced to specific goods, ‘services, units,
programs, activities or functions.
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1. Salaﬁes and Benefits

* Identify the' employee(s), and/or show the classification of the employee(s)
involved. Describé the reimbursable activities performed and specify the actnal
timié devoted to each 1e1mbmsable activity, the productive hourly rate, and related
employee benefits. ' :

'Reimbursement’ mcludes compensation paid for salanes wages, and employee
benefits. Employee benefits include regulat compensation paid to an employee
during periods of authorized absences (e.g., annual leave, sick leave) and the
efnployer’s contributions to social security, pension plans, insurance, and
workers’ compensation insurance. Employee benefits * are eligible for
reimbursement when distributed equitably to all job activities performed by the
employee.

2, ©  Materials and Supplies

Expe;nditure claims are limited to those that can be identified as direct costs of this
mandate. List the cost of the materials and supplies consumed specifically for the
purposes of this mandate. Purchases shall be ‘claimed at the actual price after
“deducting‘ cash discounts, rebates and ‘allowancés received: by the claimant.
Supplies that are “withdrawn from inventory' shall be charged based on a
recognized method of costing, consistently applied.

3. Contract Sérvices

Contractéd services for participation of employer representatives in contract
negotiafion planning sessions will be reimbursed: Provide the name(s) of the
contractor(s) who performed the serviced, including eny fixed contracts for
services. Describe the reimbursable activity(ies) performed by each named
coniractor and give the number of actual hours spent on the activities, if
applicable. Show the inclisive dates’ when services were performed and itemize
all costs f01 those se1'V1ces Submit contract consultant and attorney invoices Wlth
the claJm : :

4, Travel : . Lt

Travel expenses for mileage, per diem, lodging, and other.empldyee éntitléients
are eligible for reimbursement in accordance with the rules of the local
jurisdiction, Provide the name(s) of'the traveler(s), purpose of travel, inclusive-
dates and times of travel, destination points and travel costs.

5. Training

The cost of training an employee to perfoim the mandated activities is eligible for
_reimbursement. Identify the employee(s) by name or job classification. Provide
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 the title and subject of the training session, the date(s) attended, and the location.
Reimbursable costs may include salaries rand. benefits, registration fees,
transportation, lodging and per diem. This data, if too voluminous to be included
with the claim, shall be maintained by the local agency. ’

‘B. Indirect Costs

Indirect costs are defined as costs that are incurred for a common or joint purpose,
benefiting more than one program, and are not directly assignable to a particular
department or program without efforts disproportionate to the result achieved. Indirect
costs may include both (1) overhead costs of the unit performing the mandate; and (2) the
costs of central government services distributed to the other departments based on a
systematic and rational basis through a cost allocation plan,

Compensation for indirect costs is eligible for reimbursement utilizing the procedure
provided in the OMB A-87. Claimants have the option of using 10% of direct labor, -
excluding fringe benefits, 'or preparing an Indirect Cost Rate P1oposal (ICRP) if the
indirect cost rate claimed exceeds 10% '

Ifw-_the claimant chooses to prepare_ an ICRP, both the direct costs (as defined and
described in OMB Circular A-87 Attachments A and B) and the indirect costs shall
exclude capital expenditures and unallowable costs (as defined and described in OMB
Circular A-87 Attachments A and B). However, unallowable costs must be included in
the direct costs if they rep1 esent activities to which indirect costs are properly allocable,

The distribution base may be (1) total direct costs (excludmg capltal expenditures and
other distorting items, such as pass-through funds, major subcontracts, etc.), (2) direct
salaries and wages, or (3) another base which results in an equitable distribution.

In calculating an ICRP, the Claimant shall have the choice of one of the two followmg
methodologies:

1. The allocation of allowable indirect costs (as defined and described in
OMB Circular A-87 Attachments A and B) shall be accomplished by (1)
classifying a department’s total costs for the base period as either direct or
indirect, and (2) dividing the total allowable indirect costs (net of
applicable credits) by an equitable distribution base. The result of this
process is an indirect cost rate which is used to distribute indirect costs to
mandates. The rate should be expressed as a percentage which the total
amount allowable indirect costs bears to the base selected; or

2. The allocation of allowable indirect costs (as defined and described in
OMB Circular A-87 Attachments A and B) shall be accomplished by (1)
separating a department into groups, such as divisions or sections, and
then classifying the division’s or section’s total costs for the base period as
either direct or indirect, and (2) dividing the total allowable indirect costs

1797



(net of applicable credits) by an equitable distribution base, The result of
this process is an indirect cost rate that is used to distribute-indirect costs
to mandates. - The rate should be expressed as a percentage which the total
amount allowable indirect costs bears to the base selected.

VL. SUPPORTING DATA

For audit purposes, all costs claimed shall be traceable to source documents (e.g.,
employee time records, invoices, receipts, purchase orders, contracts, worksheets,
calendats, declarations, etc.) that show evidence of the validity of such costs and their
relationship to the state mandated program, All documentation in support of the claimed
costs shall be made available to the State Controller’s Office, as may be requested, arnd
all reimbursement claims are subject to audit during the period specified in Government
Code, section 17558.5, subdivision (a).

VIL OFFSETT]NG SAVINGS AND OTHER REIMBURSEMENT

Any offsetting savings the claimant experiences as a direct result of the subject mandate
shall be deducted from the costs claimed. In addition, reimbursement for this mandate
received from any source, including but not limited tg, service, fees collected, federal
funds and other state fu.ndS'shall be identified a.nd deducted from this claim. - :

VIIL. STATE CONTROLLER’S OFFICE REQUIRED CERTIFICATION
* An authorized 1eplesentat1ve of the claiment shall be 1equued to provide a certification of

the claim, as specified in the State Controller’s claiming nstructions, for those costs
mandated by the State contained herein.

L
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. PROOF OF SERVICE BY MAIL
I, the undersigned, declare as follows:

I am a resident of the County of Sacramento, and I am over the age of 18 years and not a
party to the within action. My place of employmeut is 4320 Auburn Blvd., Sulte 2000,
Sacramento, CA 95841, :

On August 24, 2001 I served Draft Parameters and Guidelines, Sex Offenders: Disclosure
by Law Enforcement Officers, 37-TC-15, by placing a true copy thereof in an envelope
addressed to each of the persons listed on the mailing list attached hereto, and by sealing -
and depositing said envelope in the Untied State mail at Sacramento, California, with
postage thereon fully prepaid. : :

I declare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct, and that this declalanon was executed this 24th day of

August, 2001 at Sacramento, Callfonua
Nom 9: &ﬁa%ﬂ«@—a

Declal ant
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Ms, Annette Chinn

Cost Recovery Systems

705~-2 East Bidwell Street, #294
Folsom, CA 95630

Mr, John Logger, Reimbursable Projects Manager
Auditor-Controller’s Office

1222 W. Hospitality Lane, 4% Floor
San Bemzudmo CA 92415-0018

M, James Lombard, Principal Analyst (A 15)
Department of Finarce

915 L Street

Sacramento, CA 95814

Ms. Jean Green, Employee Relations Technician
County of Tuolumne — Sheriff's Department

28 N. Lower Sunset Drive

Sonora, CA 93370

Mr. Leonard Kaye:

County of Los Angeles
Auditor-Controller’s Office

500 W. Temple Street, Room 603
Los Angeles, CA 950012

Mr, Steve Keil

California State Association of Counties
1100 K Street, Suite 101

Sacramento, CA 95814-3941

Mr. Paul Minney

Spector, Middleton, Young & Minney, LLP
7 Park Center Drive

Sacramento, CA 95825

Mr, Joseph D Mullender, J1
89 Rivo Alto Canal
Long Beach, CA 50803

Mz, Andy Nichols

Centration, Inc.

12150 Tributary Point Drive, Suite 150
Gold River, CA 95670
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Ms. Connie Peters (D-27)

Youth & Adult Correctional Agency
1100 11" Street, 4® Floor
Sacramento, CA 95814

Mr, Mark Sigman, Accountant I
Riverside County Sheriff’s Office
4095 Lemon Street

P.0O.Box 512

Riverside, CA. 52502

Mr. Jim Spano

State Controller’s Office
Division of Audits (B-8)
P. O. Box 942850
Sacramento, CA 95814

Mr. Glenn Haas, Bureau Chief (B-8)
State Controller’s Office
Division of Accounting & Reporting
3301 C Street, Suite 500
Sacramento, CA 95816
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Mr. Jim Spano

State Controller’s Office
Division of Andits (B-8)
P. O. Box 942850
Sacramento, CA 95814

Mr. Glenn Haas, Bureau Chief (B-8) .
State Controller’s Office

Division of Accounting & Reporting
3301 C Street, Suite 500 -
Sacramento, CA 95816

Legislative Analyst’s Office
Attention: Marianne O’Malley
925 L Street, Suite 1000
Sacramento, CA 95814 -

Executive Director

California State Sheriffs’ Association
P. O. Box 890790 .
West Sacramento, CA 95898

- Executive Director

California Peace Officers’ Association
1455 Response Road

Sacramento, CA 95815

Mr, Gary Maggie
Depattment of Justice
4948 Broadway
Sacramento, CA 95820

M. Keith B, Petersen, President
Sixten & Associates

5252 Balboa Ave., Suite 807
San Diego, CA 92117

Manuel Medeiros -

Assist, Attorney General
Department of Justice
Government Law Section
1300 T Street, 17" Floor
Sacramento, CA 95814
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Executive Director

Public Employees Retirement System
Benefit Application Services

P. O. Box 942702

Sacramento, CA 94229-2702

Director

Public Employment Relations Board
1031 18" Street

Sacramento, CA 95814-4174
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LUALLAML -

SRrRAY DAvVIE, BOVERNOR
915 L. STREET R SADRAMENTD CA B 9B814-3706 m www.DOF.CA. GOV

RECENED

SEP f Q 2001

COMMISSION O
STATE WA MDATFS

September 14, 2001

Ms, Paula Higashi

Executive Director

Commission on State Mandates
980 Ninth Street, Suite 300
Sacramento, CA 85814

Dear Ms. Higashi:-

As requested in your letter of August 28; 2001, the Department of Finance has reviewed the
draft parameters and guidelines submitted by the County of Tuolumne (claimant) related to
epectﬂed costs incurred. under Chapter No. 908, Statutes of 1996 et al., which was determined
to resuit in reimbursable state mandated costs by the Commission on State Mandates (Claim
No. C8M-87-TC-15 "Sex Offenders: Disclosure by Law Enforcement Officers").

As the result of our review, we concur with the parameters and guidelines provided. As required .
by the Commission's regulations, we are including a "Proof of Service" indicating that the parties
included on the mailing list which accompanied your August 28, 2001 letter have been provided
with copies of this letter via either United States Mail or, In the case of other state agen0|es
Interagency Mall Service.

If you have any questions regarding this letter, ‘;'J'Ieaae contact Todd Jerue, Principal Program
Budget Analyst at (916) 445-8913 or Jim Lombard, state mandates clalme coordlnatorfor the
Department of Flnance at (916) 445 8913

Sincerély, N

ﬂum M‘%’L

S, Calvin Smith

Program Budget Manager

Attachment |
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PROOF OF OF SERVICE

Test Claim Name:  "Sex Offenders: DISC|OSLH‘8 by Law Enforcement Ofﬂcers

Test Claim Number; CSM-87-TC-15

[, the undersigned, deo[are as follows:

| am employed in-the County of Sacramento State of California, | am 18 years of age or older
and not a paity to the within entitied cause; my business address is 815 L Street, 8th Floor,

Sacramento, CA 95814,

On September 14, 2001, | served the attached recommendation of the Department of Finance
in said cause, by facsimile to the Commission on State Mandates and by placing a true copy
thereof: (1) to claimants and nonstate agencies enclosed in a sealed envelope with postage
thereon fully prepaid in the United States Mail at Sacramento, California; and (2) to state
agencies in the normal pickup Iocatlon at 915 L Street, 8th Floor, for Interagency Mail Service,

addressed as follows;

A-16

Ms. Paula Higashi, Executive Director
Commission on State Mandates

880 Ninth Street, Suite 300
Sacramento, CA 95814

Facsimile No. 445-0278

B-29 =

‘Legislative Analyst's Office
Attention Marianne O'Malley
925 L Street, Suite 1000
Sacramento, CA 95814

Mr, Ted Buckley, Legal Advisor
l.ong Beach Unified School District
1515 Hughes Way, Room 235
Long Beach, CA-90810-1839

Ms. Jeane Green, Fiscal Technician
County of Tuolumne

- Sherriff's Department

28 N. Lower Sunset Drive

Sonora, CA 95370

Mr. Leonard Kayg, Esa.

County of Los Angeles
Auditor-Gontroller's Office

500 W. Temple Street, Room 603
Los Angeles, CA 90012

B-8

State Controller's Offlce

Division of Accounting & Reporting
Attention: William Ashby

3301 C Strest; Roont 500 -
Sacramento, CA 95818

County of Tuolumne clo

Mr. Allan Burdick

MAXIMUS

4320 Auburn Bivd., Suite 2000
Sacramento, CA 95841

Ms. Annette Chinn ' .
Cost Recovery Systems

705-2 East Bidwell Strest #294
Folsom, CA 95630

‘Mr. Glenn Haas, Bureau Chief

State Controller's Office

Division of Accounting & Reporting
3301 C Street, Suite 500
Sacramento, CA 95816

Mr. Steve Keil

California State Association of Countles
1100 K Street, Suite 101

Sacramento, CA 95814-3941
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Mr. John P. Logger -

SB-90 Coordinator
Auditor-Controller-Recorder
County of San Bernardino

222 West Hospitality Lane

San Bernardino, CA 92415-0018

-~ Mr. Paul Minney

Spector, Middleton, Young & Minney, LLP
7 Park Center Drive
"Sacramento, CA 95825

Ms. Connie Peters (D-27)

Youth & Adult Correctional Agency
1100 11" Street, 4" floor
Sacramento, CA 95814

is. Eleanor Watanabe
Riverside Co. Sheriff's Office
4085 Lemon Street

PO Box 512 | ,
Riverside, CA 82502

| declare under penalty of perjury under the laws of the State of California t'h'at the foi"egoing is

Ms. Laurie McVay
DMG-MAXIMUS

4320 Auburn Blvd., Suite 2000
Sacramento, CA 85841

Mr. Andy Nichols, Senior Manager
Centration, Inc.

8316 Red Oak, Suite 101

Rancho Cucamonga, CA 91730

Mr. Jim Spano

State Controller's Office
Division of Audits (B-8)
300 Capitol Mall, Suite 518
Sacramento, CA 95814

Mr. David Wellhouse
Wellhouse & Associates
8175 Kiefer Blvd., Suite 121
Sacramento, CA 85826

true and correct, and that this declaration was executed on September 14, 2001, at

Sacramento, California.

Mary Latorrey
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KATHLEEN CONNELL
Courdroller of the State of Califmnia

September 21, 2001

Ms. Shirley Opie

Assistant Executive Director
Commission on State Mandates
980 Ninth Street, Suite 300
Sacramento, CA 95814

SEP 2 4 20y |

GDMML,.QI(} WO
STATE MANDA TS

RE: PROPOSED PARAMETERS AND GUIDELINES FOR
SEX OFFENDERS: DISCLOSURE BY LAW ENFORCEMENT OFFICERS
CSM97-TC-15, STATUTES OF 1995, CHAPTERS 908 AND 909

Dear Ms. Opie:

We have reviewed the proposed Parameéters and Guidelines (P’s & G’s) submitted by the
County of Tnolumne for the above referenced subject matter. The Controller’s Office

~ (SCO) recommends the Commission on State Mandates (COSM) review the proposed
P’s & G’s to ensure that all reimbursable components are in accordance with the adopted
Statement of Decision. However, here are some suggested amendments; additions are
underlined, deletions have strike-throughs.

II FLIGIBLE CLAIMANTS

Any county, city. city and county, or community college that has incurred
- increased costs as a direct result of this mandate is eligible to claim reimbur sement
of these costs,

‘This suggested ch}mge‘ is necessary-to clarify éligible and add cominunity colleges
as claimants pursuant to the definition of a “designated law.enforcement entity” in
section 290 (n)(1)(D) of the Penal Code (PC) The COSM Statement of Decision

states “local law enforcement agencles and does not cleaﬂy identify eligible
claimants,

MAILING ADDRESS P.O. Box 942850, Sacramento, CA 94250
SACRAMENTO 300 Capitol Mall, Sunite 1850, Sacramento, CA 95814 (916) 445-2636
LOS ANGELES 600 Corporate Pointe, Sui' 1 §(§ Culver City, CA 90230 (310) 342-5678



Ms. Shirley Opie - Page2 , 'Septcmber 21,2001

III.  PERIOD OF REIMBURSEMENT

“Section 17557 of the Government Code (GC), prior to its amendment by Statutes
of 1998, Chapter 681, (effective September 22, 1998), stated that a test claim mmust
be submitted on or 'befme December 31 following a given fiscal year to establish
eligibility for reimbursement for that fiscal year. The test claim for this mandate
was filed on December 30, 1997. Therefore, costs incurred are eligible for
reimbursement on or after July 1, 1996.” Additionally, Section 290 of the PC is
only operative until January 1, 2004, Therefore, costs incurred are eligible for
reimbursement on or after July 1. 1996 through December 31, 2003,

This suggested change is necessary to clarify the period of 1'eimbursable and that
this mandate is only operative until January 1, 2004. The Statement of Decision
adopted by the COSM does not contain an operative ending date.

“Actual costs for one fiscal year shall be included in each claim. Estimated costs’
for the subsequent year may be included on the same claim, if applicable.
Pursuant to section 17561, subdivision (d)(1)(A) of the GC, all claims for
reimbursement of the initial years’ costs shall be submitted within 120 days of
notification by the State controller of the issuance of claiming instructions.”

This suggested change is necessary to correct the subdivision referencé from
section 17561, subdivision (d)(1) of the GC to subdivision (d)(1)(A).

'REIMBURSABLE ACTIVITIES

A. One Time Costs

1. Developing;-updatingimplementing internal policies, procedure and mannals
as necessary to implement Sex Qffenders: Disclosure by Law Enforcement
Officers, “Megan’s Law”.

2. Other activities to establish a'single or multi-agency system for law
enforcement agencies to perform the mandated activities.
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" Ms. Shirley Opie ' -3- ‘ ~ September 21, 2001

3. Provide notification to every registered sex offender, within the.claimant’s
jurisdiction convicted prior to January 1, 1997, of the reduction of time to
register from 14 days to 5 days. '

The suggested change is preferable since costs should be classified as either a one-
time cost or on-going costs, The adopted Statement of Decision does not
specifically identify administrative costs as reimbursable. The SCO requests that
the COSM review the items identified above as one-time costs to determine if they
are reimbursable. At a minimum, the administrative costs identified by the County
of Tuolumne should be considered only for the expanded list of crimes that require
registration by convicted sex offenders within a specific time frame.

- The Claim Preparation boilerplate language has been recently revised and the
COSM should use the latest acceptable language.

If you have any question, please contact Ginn& Brummels, Manager of the Local
Reimbursements Section, at (916)324-0256.

Sincerely,
oI, D o
ALTER BARNOVETS%
Chief Deputy Controller, Finance

WB:WGA:glb
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Exhibit E

STATE OF CALIFORNIA

COMMISSION ON STATE MANDATES
. 080 NINTH STREET, SUITE 300
cACRAMENTO, CA 95814
'NE: (916) 323-3562
. (916) 445-0278
E-mall; ceminfo @ csm.ca.gov

February 15, 2002

Mr. Allan Burdick
MAXIMUS '

4320 Auburn Blvd., Suite 2000
Sacramento, CA 95841

And Affected State Agencies and Interested Parties (See Attached Mailing List)

RE: Pre-hearing on Draft Parameters and Guidelines
Sex Offenders: Disclosure by Law Enforcement Officers, CSM 97-TC- 15
Penal Code Sections 290 and 290.4
Statutes of 1996, Chapters 908 and 909
; Statutes of 1997, Chapters 17, 80, 817, 818, 819, 820, 821 and 822
Statutes of 1998, Chapters 485, 550, 927, 928, 929 and 930

Dear Mr. Burdicl;:

At your request, a pre-hearing on the draft parameters and guidelines for the above-named
program has been scheduled for February 27, 2002, at 10:00 a.m. at the offices of the
Commission on State Mandates, 980 Ninth Street, Suite 300, Sacramento, California. This
pre-hearing has been schedunled to discuss reimbursable activities and proposed boilerplate
language. The claimant requested to use Sex Offenders: Disclosure by Law Enforcement
Officers to update boilerplate language for cities and counties.

Enclosed are the draft parameters and guidelines for your review prior to the pre-hearing.

. The proposed parameters and guidelines are tentatively set for hearing on March 28, 2002.
Please contact Cathy Cruz at (516) 323-8218 with questions. |

erely ,

S IRLE IEi

Assistant Executive Director
cc: Mailing List
Enclosures

j\Mandates\1997\97tc1 5\psé&zgs\prehearingfeb
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Hearing Date: March 28, 2002 .
iE \Mnndntes\1997\97tcIS\PsGs\pgd:ﬂft

RAFT

CLAIMANT'S PROPOSED PARAMETERS AND GUIDL‘LINES
o AS MODIFIED BY STAFF .

Penal Code Sections 290 and 29,0.‘,§L :
Statutes of 1996, Chaptérs 908 and 909

Statutes of 1997, Chapters 17,-80, 817, 818, 819, 820, 821, and 822
Statutes of 1998, Chapters 485, 550, 927, 928, 929, and 930

Sex Offenders: Disclosure. by Law Ezy”orcément Officers |
“Megan's Law”

I. ' SUMMARY OF THE MANDATE

The test.claim legislation (Penal Code sections 290 and 280.4) ¢dhcerns the registration of

certain convicted sex offenders and public disclosure of théir-identity:by local law enforcement .
agencies. Section 290 speezﬁeaﬂlrelates to the. reglstramon of these sex offenders when they
are released from incarceration, When they move or change their temporarlor permanent
residerice, or when they update their reglsn ation on an annual baam Section 290 also allows
local law enforcement agerncies to disclose tﬁe 1dent1t1es ‘of sex ‘offenders to the @hc when a ‘
peace officer reasonably suspects that it is neeessaly 10 protect the pubhe Séction 290 4
requires the Deparfment of Jusﬁee 0 contmuallz eompje and maintain mforma’clon rega1 dmg
the identity of convicted sex offenders and o establish'a “900" telephone number and
CD-ROM program for public access of this information. The Department of Justice must
distribute the ififétmation‘obtaired ofi cofivicted sex offendérs by CD<ROM of otheér eleétronic
medium 10 16¢al law eiiforeement agencles who in tiin’ "mﬂthen_growde public access to the
informétion. " HoWeve; funicipalipolice departments of cmes w1th 4 populatioti of less than
200,000 are exetpt froa'this fegiiirement: .  © R : v

On-July-26+-260% August 23, 2001, the Commission on State. Mandates (Commlssun) adopted
1ts Statgment of Decmmn—thaé parhally approvmg the test claun 16 £

Commission found that the following required activities are a “new program or higher level of
service” under article XIIT B, section 6 of the California Constitution and result in “costs
mandated by the state” within the meaning of Government Code section 17514:
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o Subrmssmn of Reg_tered Sex Offender mformatmn to the Department of Justice’s
Violent Crime Information Network by Local Law Enforcement Agencies (Pen. Code,

5200, subd. @(E)) - . .-

» Removal of RCngthlthﬂ for, Decrtmmallzed rConduct (Pen Code 5290
subd. (a)(2)(F)().)

« Pre-register (Pen. Code, §290, subd (&)(1)(A- C))

o Contents of Registration Upon Release (Pen. Code, §290, subd. (e)(2)(A—E) )
e Notice of Reductmn of Reglstlation Peuod (Per. Code §290, subd. ()(1).)
e High-Risk Sex Offenders (Pen. Code 8290, subd, (n))

« CD ROM (Pen. Code, §290.4, subd. (4)(A-C).)

. Recotds Retention (Pen. Code, §290, subd. (0).)

Lastly, the Commission found that all other activities in the test claim leglslation did not
constifute a reimbursable state mandated pwgraJutsuant to arttcle X111 B section 6 of the
California Congfitution. *= 7 : :

o ELIéIBLE_CLAMANTs

s -ela -.Aty county, clty, C jy and
county, Or community college district, that has incurred: increased costs as-a direct result of this
mandate is ehglble o claJm rem:butsement of these costs.

II. PERIOD OF REIMBURSEMENT

Seetxe&—l—?’éé—l—e@—tbe—(}overnment Code section 17551 prior to its amendment by Statutes of
1998, Schapter 681 (effectwe September 22 1998); ‘Stated that & test claim- must be subnntted
on or before December 31 followmg a 'glven fiscal year to establish e11g1b111ty for
refmbutsement for that fiscal, year The 8t claun fot' this mandate was fﬂed on
December 30, 1997 Therefete costs ifitrirred afe—ekgible—f ik on 01 ' after

. July 1, 1996, fot comphance w1th the mandate are rennbursable unless otherw1se spec1ﬁed
below. ! : :

Actual costs for one ﬁscal year shall be. mcluded in- each clalm Estlmated costs for the '
subsequent year may be. mcluded on the same claim, if applicable. - Pursuant.to Government, .
Code section 17561,tsubd1v1s10n (d)(l)l—ef—ﬂ%e—@eve%meﬂt@eée all clalms for.reimbursement
of initial years’ costs shall be submitted within 120 days-of not1ﬁcat1on by-the State Controller
of the issuance of clalmmg mstructlons

) i
If total costs for a given ﬁscal year do not exceed $200 ;ao rembursement shall be aJlowed
except as otherwise allowed by Government Codes section. 17564, :

[

! The statutes have dlfferent operative dates, therefore the rembursem nt penod for some activities may beg'm on
g different date,
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IV, REII\IBURSABLE ACTIVIT]ES

r elrnbursement
“A, Admm-rstp&twe—@estsOue-Tme Actwmes

1, ~ Train staff on implementing the rennbursable activities hsted in Sectlon 1V,
activities 2 through 14, of these parameters and gmdelmes (One—tlme activity
per employee.)

2. Developing-updating-and-implementing internal policies, procedures, and
manuals-as-pecessary to implement Sex Oﬁ”enders Disclosure by Law

Enforcement O_]j’icers ”Megan s Law

. 3. Provide-nNotify ieation-te-every registered sex offender convicted prior to
- January 1, 1997, withid the claimant’s jurisdiction of the reduction in the time
to registet or reregister from 14 days to 5 days. (Pen. Code, § 290,
subd, (I)(1).) (Reimbursement period begins October 8, 1997. )

CB. On-Going-Cests Activities

4, Developnag, collectmgz and transrmt&ng sex: offender reg1stratlons from the
local jurisdiction directly into the Department of Justice Violent Crime
Information Network; (Pen. Code, § 290, subd (a)( 1)(F) Y- (Reimbursement

' per. 10d begms January 1,1999,)

3. Remove&l—ef a sex offender’s registration from the local Jur1sd1ct1on s files
‘ within 30 days-of receiving notice to do s6*froii‘the Department of Justice.
(Pen: Code;:§ 290, subd (a)(Z)(F)(l) )4 (Remzbunvement perwd begins
October 8;! 1997 ) ‘

6. If the looal law enforcement agency ig the current "'ace of mcarceratton the
' pre-reg1strat1on of a conv1cted BEX. offender mcludmg the obtammg ofa
- current photograph and fmgerprtnts of the' offender as Well ag a wr1tten
 statement relaymg mformatlon as is requlred by the Departmen’ of Justice,
Nottfy_teatren—te—the 3ex offender ag aclcnowledgement of the information
contained within the pre-reg1strat10n statément: (Pen. Code §'290,
subd. (8)(1)(A-C).Y’ (Reimbursement period begins October 8, 1997.)

? As amended by Statutes of 1997, chapter 821, an urgenoLstatute effectwe October 8 1997
3 As added by Statutes of 1998, chapter 929.
* Ag added by Statutes of 1897, chapter 821.
5 As added by Statutes of 1997, chapter 821.
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7.

10.

11.

12,

Verifyieation that the sex offender’s signed-statement contains the name and
address of the offender’s employer, and the address of the offender’s place of
employment if it is dlfferent from the employer’s main address. (Pen Code,
§ 290, subd., (e)(2)(A).)° (Remzbursement permd begms October j, 1997 )

Ver 1f1reetzea that the offender’s registration includes mforrnatmn related to any
vehicle regularly driven by the offender, including license number, make,

model; and such other information as may be requésted by the Department of
Tastice, (Pexr, Code, § 290,-subd. ()(2}(O).) (Rennbursement penod begins
October §, 1997.)

Verifyieatien that the convicted sex. offender has adequ‘ate proof of residence,
as determined by the Department of Justice; proof of residence is currently
limited to a California driver's license, Califoriiia idéntification card, recent
rent or utility receipt, printed personalized.checks or.other recent banking
documents, or any other information that the registering official believes is
reliable. If the offender does not have a residence, and no reasonable
expectation of obtaining a residence in the foreseeable fituié, then the local
law enforcement agency shall obtain a statement to that effect from the sex
offender. (Pen. Code; § 290, subd;,fe)(Z)(E) )t (Reimbursement period
begins-January 1, 1999.) - -

Provide to-high-risk sex offenders a pr1nted form from the Department of
Justice regarding reevaluation in order to be.removed from the high-risk
classification. (Pen. Code § 290, subd (n}(l)(G)( i), )9 (Rezmbursement
penod be ngs &utembez 25 1996, )

Mamtam such photographs and stanstlcal mformatlon concermng high-risk sex
offender as is received quarterly from the Department of Justice.. (Pen. Code,

§ 290 subd (n)(Z) )i (Rezmbumement perzoa' begms &ptembez 25, 1996.)

For shelrtf’s de J)artmentb in eaoh .county, munici pal police chartments of
cities with.a populatron of more than 200,000, ahd other applicable law
enforcement: agencres to Pprovide the necessary equipment; and-staff
assistance for the public to access the sex offender information

’prov1ded by fHe Department of Justrce!'on CD ROM or other electronrc

medrum, nnd ' obtaming mformatl Y, from mdrv1duals requesting

, aecess to the CD-ROM as requlred h the Department of Iust1ce—er—etete4aw

(Pen Code, §290 4, subd. (a)(4)(A3 )“ (Rezmbursement bériod:

, Seprember 25 J 996 througfz Decembe; 3] - 2003.)

S A
o ’

6 As addeéd and amended by Statutes of 1997, chapter 821,

7 As added and amended by Statutes of 1997, chapter 821,

¥ As added by Statutes of 1998, chapters 928 and 925,

? As added by Statutes of 1996, chapter 508, an. urgency statute effective September 25, 1996.

0 Ag added by Stattes of 1996, chapter 908.

W Ag added by Statutes of 1996, chapter 908. Penal Code section 290.4 contams a sunset provision wherein itis
puly operative until Jaguary 1, 2004, ;
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13. Maintain records of those persons requesting access to the information
contained within the CD-ROM or other electronic medium for a minimum of

- five years, and costs of, destructron of such records at the end of such time,
Addmonally, a record of the ;means and dates of d1ssemmat10n of mformatmn
regardmg h1gh—r1sk offen 1y must, be mamtamed for a minimum of fiye years,
and costs. of destructlon at the end of such t1me. (Pen Code, § 290
‘subd (0). )i (Rezmbursement perzod begms October 8, J 997.)

V.  CLAIM PREPARATION AND SUBMISSION

Each Gclaims for reimbursement pursuant to th1s mandate must be. tlmely f11ed aud 1dcnt1fy
each of the, followwg cost elements =
Claimed-costs-must-be-identified to each relmbursable act1v1ty 1dent1f1ed in Sectlon IV of th1s
document,

A. Direct Costs Reporting

D]Iect COSt8 are—deﬁaeé&s—eest—s—t—hat-eaﬁ—b

5- those, costs incurred speclﬂca]ly for the relmbursable act1v1t1es D1rect
costs that, are ehg1b1e for relmbursement are: ’

1. - Salaries and Benefits

Report each employee mplementmg the 1e1mbu1sab1e act1v1t1es by name, 1ob

classification, and productive hourly rate (total wages and.related benefits divided by
productive hours). Describe the specific reimbursable activities performed and the
hours devoted to each reimbursable activity performed.

3 Ag amended by Statutes of 1997, chapter 821,
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2. Materidls and Supplies - .-

. Repbrt the cost of n:atenals and supphes that have been

. consumed oF expended for the Birpose of the reifbursable activities, ‘Purchases shall
be claiméd at the actual price after deductmg—eash d1scounts rebates, and allowances
received by the claimant, Supplies thit are withdraws from inventory shall be charged
based on an appropriate and recegmzed method of costing, eons1stent1y applied.

3. Contracted Serv1ces

Report the hame of the contractor arid services perforined to implemenit the’

reimbursablé activities, Attach a copy of the contréct:to the-claim. Ifithé.cohtractor

bills for time and materials, report the number of hours spent on, the-gétivities and all

- costs charged. If the contract is a fixed price, report the dates when services were
performed and 1termze all costs for those serv1ces :

i/((

0

4, " Bixed Assefs ancl Eqmpment

Rep'ort‘ the purchase price paid for fixed assets and equipmerit (iﬁcludi‘ﬁg gomputers)
necessary. to 1m_p1ement the reimbursable activities, .The purchase price includes taxes,
delivery. costs, and mstallatlon .costs, If the fixed asset or equmment is also used for
purposes other thay the reimbursable act1v1t1esJ only the pro-rata, portlen of the
purchase price nsed.to. Jlement the reimbursable activities can be elanned

45, Travel o« odwin . Cow .

Report the name of the employee traveling fof fhe purpose of the reimbursable

activities. Include the date of travel, destination point, the specific reimbursable
aetivity‘ requiring travel, and related travel expenses reimbursed to the employee in
compliance with the rules of the local jurisdiction. Report employee travel time

according to the rules of cost element A.1, Salaries and Benefits, for each applicable‘
reimbursable activity. :
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each employee Preparing, o1 ,' attendmg, and/ct" boﬁducf:mg trammg necessai‘y o
iniplefiient thé relinbiursabls dctivitids, Provide the’ t1tle sibject,’ and purpose (related
to the mahddte of tha traifing sediiot), datet attended, "aid Iocatiod. "If thé' traiting
encompasses subjects.broader than the reimbursable activities, only the pre-rata portion
., can. be:claimed. Report employee,‘trammg time:for each. applicable reimbursable
‘ acuvrcy accmdmg to the rules of cojt;element A. 1,,Sa1ar1es and Beneﬁts, and A.2,
- Materials and Supphes. Report the.cost of consultants who. conduct the training

according to the rules of cost element A 3, Coutracted Serv1ces
B. Indirecdt Coste Rates ’
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Indirect costs aie eosts that have been mourred:,for Cothmioti or Jomt purposes. These costs
benefit more than.diie cost: objective and -cannot-He:reddily-ddentified withva particnlar final cost
objective without effoit disproportionate to the régilts achieved; Afier direct costs have been
determined and assigned. t6-other activitids, as.approptiate, indirect costs.are those remaining

" to be allocated to benefited cost-objectives,” A cost may not be allgcated 'as an indirect cost: if

any other cost incurred for the same purpose, in like circumstances, has been. claimed as a ,
direct cost. :

Indirect costs melude la) the mdlrect COsts or1gmatmg in each department or agency of the
sovernmental unit carrymg out state mandated programs and (b) the costs.of central .
sovernmental seryices distributed thlough the central serv1ce cost allocamon plan and not

' otherwise treated as direct costs.

NRE e PP \ - 4
v ¢

Community colleges have the ontion of using: (1) a federally approved rate, utilizing the <cost"
accounting prngples from the Office of Management and Budget Circular A-21,."Cost .
Principles of Educational Institutions": (2). the rate calculated on State Contro]ier g Form o
FAM-29C:. or §3) a7% mdu:ect eost rate.

All other claimants have the option of using 10% of direct labor excludmg frmge beneﬁts or

preparing an Indirect Cost Rate Proposal (ICRP) pursuant to the Office of Manggement and
Budget jOMB) Clrculfu A—87 .

VI SUPPORTING DATA Cwr e

A. Source Docuiients

(RN

ﬂ(l.. v

For aud1t__g PUIDOSES, all mcurredcosts olalmed—ehaﬂ must be traceable to souree documents

.....

e AR 4

, = of the v’,,,d1fy and-th
relationship to the relmbursable Activities, Documenfs may: mclude
but are not limited to, worksheets; employee time records or time logs, Gost-allogation reports ‘
(system generated), invoices, receipts, purchase orders, contracts, agendas, training packets"
with signatures and logs of attendees, calendars, declarations, and data relevant io the

reimbursable actwmes otherwxse 1eported in comphance with local state, and federal
government regglrements

L
3
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B. Record Keeping

%%%WMMMWM&M@

- ControHer's-Officeas-may-be requested—and-allreimbursement-claimé-are-subject-to-audit
duringthe-period-specified-in-Government Codesection17558-5;-subdivision{a) Pursuant to
Government Code section 17558.5, subdivision (a), a reimbursement claim for actual costs
filed by a local agency or school district pursuant to this chapter is subject to audit by the State
Controller no later than two years after the end of the calendar year in which the
reimbursement claim is filed or last amended.” See the State Controller's claiming instructions
regarding retention of required documentation during the audit period.,

VII. OFFSETTING SAVINGS AND-OTHER REIMBURSEMENTS

Any offsetting savings the claimant experiences in the same program as a-direet result of the
subject-mandate game statutes or executive orders found to contain the mandate shall be

~ deducted from the costs claimed. In addition, reimbursement for thls mandate received from
any source, including but not limited to, sérvice fees collected; federal: federal \
funds and other state funds shall be identified and deducted from this clalm

VIIL. STATE CONTROLLER’S OFFICE REQUIRED CERTIFICATION

An authorized representative of the claimant shall be required to provide a certification of the
claim, as specified in the State Controller’s claiming instructions, for those costs mandated by
the State contained herein, : :

IX. PARAMETERS AND GUIDELINES AMENDMENTS

Parameters and guidelines may be amended pursuant o Title 2 California Code of
Repulations, section 1183.2. :

* This refers to Title 2, division 4, part 7, chapter 4 of the Government Code.
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Llst Date. ' 0 1/0 8/1998 Mmlmg Information Draf‘c Staﬁf Analysxs

Claim Number

Subject

Issue

Mailing T.ist
97-TC-15 .+ Claimant Claitn of County of Trolumne-Sheriffs

Department

et
vl

Penal Code sections 280 and 250.4
908/96

Sex Offenders; Disclosure by Law Enforcement Officers

L

Mr. Ted Buoldey, Logal Advisor
Long Beach Unified School District
Legal Services Office

1515 Hughes Way Room 437
Lang Beach CA 50810-1839

Tel: (562)997-8251
FAX: (562) 997-8092

Interested PersQnJ

Mr. Allan Burdick,
MAXIMUS

4320 Aubum Blvd., Suite 2000

Sacramento CA 95841

Tel:  (516) 485-B102
 FAX: (916)485-0111

Claimant |

L

s, Annette Chinn,
Cost Recovery Systems

705-2 Enst Bidwell Street #2054
Folsom CA 95630

CTel: (916) 935-7901
FAX: (916) 939-7801

Interested Person

L

Ms, Susan Geanacou, Senior Staff Attorney

Department of Finance

) 915 L Street, 11th Floor  Suite 1190
" Secremento CA 95814

Tel:  (916)445-3274
FAX: (916) 327-0220

State Agéncy

Ms, Jean Green, Fiscal Techniclan
County of Tuoloumne

Sheriff's Department

28 N, Lower Sunset Drive

Sonora CA 55370

Tel: (209) 535-5815
FdX: (209) 533-5860

Claimant |
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Claim Nﬁmbap

§7-TC-15: 444

LR

Penal Code aectmns 290 and 290 4

;.{

CIaimant

3 IR

%
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" Clait of* Gounty of Tuoiumn Shériff

Department

Subject 908/96 b
Izsue Sex Offenders: Disclosure by Law Enforcement Officers
Mr, Glenn Haas, Bureau Chief . (B-8) -
State Controller's Office )
Division of Accounting & Reporting
3301 C Street  Sulte 500 ' - Tel: (D16) 445-8757
Sacramanto CA 95816 FAX: (916) 3234807
State Agency |
Mr. Leonard Kaye, Bsq,,
County of Loz Angeles
Auditor-Controller's Office
500 W. Temple Strest, Room 603 Tel: (213) 974-8564
Lps Angeles CA 50012 FAX: (213) 617 8106
Intarasted Parsu
M, Steve Kell,
California State Association of Counties
1100 K Sireet Suite 101 Tel: (916)327-7523 ‘
Saoramento CA 9581'4-3941 FAX: (916) 441-5507
Interested Person
Ms. Tom Lutzenbergar,; Principal Analyst (A-15)
Department of Finance
915 L Street, 6th.Floor Tel: (P16) 445-8913
Smoremento CA 95814, FAX: (916) 327-0225
‘ State Agency
Ms. Laurie MoVay,
MAXIMUS
4320 Aubum Bivd. Suite 2000 Tel: (916) 4B5-8102
Sacramento CA 95841 FAX: (916) 485-0111
Interested Pérs(ﬂ
Mr, Paul Minney,
- Spector, Middieton, Young & Minney, LLP
7 Park Center Drive Tel: (916) 646-1400
Sacramento Ca 25825 FAX: (916) 646-1300 .
Interasted Person



Claim Mumber o " 97-TC-15 ' Claimant A Claim of County of Tnolumne-Sheriff's

Department
Penal Code sections 290 and 250.4
ject ‘ 208/56
1558 Sex Offenders: Disclosure by Law Enforcement Officers
Mr. Andy Nichols, Senlor Manager
Centration, Inc,
12150 Tributary Pint Drive  Suito 140 Tel: (916)351-1050
Gold River CA.95670 . FAX: (916)351-1020
Interestad Person
Ms, Connie Petera  (D-27),
Youth & Adult Correctional Agency
. 1100 11t Street  4th Floor Tel:  (916) 323-6001
Sacramento CA 95814 FAX: (916) 442-2637
State Agency
ms. Barbara Redding,
i Offtce of the Auditor-Controller-Recarder
County of San Bernardino _
222 West Hospitallty Lene Tel:  (909) 386-8850
Son Berpardino CA 92415 - FAX: (909) 386-8830
Interestad Person
Mr, Steve Shields, i
Shields Consulting Group, Inc,
1536 36th Street Tel: ' (916) 454-7310
Sacramento CA 95816 ) F4X: (916) 454-7312
o * Interssted Person
M, Jim Spane,
State Controller's Office
) Divislon of Audits (B-8)
300 Capitol Mell, Suits 518 Tel: (916)323-5840
Secramento CA 95814 FAX: (916) 327-0832
State Agency
Mr, David Wellhouss,
David Wellhouse & Assoclates, Ino,
9175 Klefer Blvd  Suite 121 Tel:  (916) 368-9244
Sncramento CA 95826 FAX: (916) 368-5723
Interested Person

1827



1828



"

Exhibit ¥

STATE OF CALIFORNIA

COMMISSION ON STATE MANDATES
980 NINTH STREET, SUITE 300
SACRAMENTO, CA 95814
NE: (916) 323-3562
(916) 445-0278
- E-mall: csminfo @ csm.ca.gav

March 7, 2002 ‘ VIA FACSIMILE ONLY

Mr. Allan Burdick

MAXIMUS

4320 Auburn Blvd., Suite 2000

Sacramento, CA 95841 .

And Affected State Agencies and Interested Parties (See Attached Mailing List)

RE: Draft Parameters and Guidelines
‘ Sex Offenders: Disclosure by Law Enforcement Officers, CSM 97-TC-15
Penal Code Sections 290 and 290.4 A .
Statutes of 1996, Chapters 908 and 909
Statutes of 1997, Chapters 17, 80, 817, 818, 819, 820, 821 and 822
Statutes of 1998, Chaptels 485, 550, 927, 928, 929 and 330

Dear Mr. Burdick:

. Enclosed are the draft parameters and guidelines for your review and comment. Please submit
comments in writing no later than Tuesday, March 12, 2002.

The proposed parameters and guidelines are set for hearing on March 28, 2002. Please contact
Cathy Cruz at (916) 323-8218 with questions.

Sincerely,

SHIRLES%PIE

Assistant Executive Director
cc: Mailing List
Enclosure

js\Mandates\1957\57tc15\ps& gs\030702trans
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Hearing Date! March 28, 2002 )
jt \Mnndates\1997\97tclS\PsGa\pgdraft

CLAIMANT'S PROPOSED PARAMETERS AND GUIDELINES,
. AS MODIFIED BY STAFF

Penal Code Sections 290 and 290.4
Statutes of 1996, Chapters 908 and 909 -

Statutes of 1997, Chapters 17, 80, 817, 818, 819, 820, 821, and 822
Statutes of 1998, Chapters 485, 550, 927, 928, 929, and 930

Sex Offenders: Disclosure by Law Enforcement Oincew
- “Megan’s Law”

1. SUMMARY OF THE MANDATE
L%&G@é%%&%%@%&%@t%%ﬁ%@%%&%%&ﬂ

The test claim legislation' (Penal Cods sections 290 and 290.4) concerns the registration of
certain convicted sex offenders and public disclosure of their identity by local law enforcement
agencies. Section 290 specifically relates to the registration of these sex offenders when they, .
are released ﬁ:om mcareetatton when they move or change thetr tenggm aty or permanent

““““

local Iaw enfo1cernent agenc1ea to dlqclose the identmes of sex offendera to the public when a
peace officer reasonably suspects that it is necessary to protect the public. Section 290.4
requtres the Department of I ustice Lo contmually complle and mamtam 111formatton regardmg

CD-ROM program for public access of thts 1nfo1mat10n “Thé Department of Justice must .
distribute the information obtained on convicted sex offenders by CD-ROM or other electronic
medium to local law enforcement agencies who in turn “may” then provide public access to the
information. However, municipal police departments of cities w1t11 a populamon of Iess than
200,000 are exempt from this requirement. -

On—}ahL%é——QGQ-L August 23, 2001 the Commtsston on State Mandates (Comtmsston) adopted .
lts Statement of Decmmn—&bat Lrttaﬂj approvmg the test clatm ' '

Commlssmn found that the followmg 1equued act1v1tles are a “new Rtograrﬂ or higher level of
service” under article XIII B, section 6 of the California Constitution and result in “costs
mandated by the state” within the meaning of Government Code section 17514:
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o _ Submigsion of Registered Sex Offender information to the Deparhneﬁt of Justice’s
Violent Crime Information Network by Local Law Enforcement Agencies (Pen. Code
§290, subd @OM®E) . . = £y

¢ Removal of Reglstratlon for Decmnlnalized'(l’onduct'(Pen’, Code, §290,
subd, (@)2)(E)1).)

o Pre-register (Pen. Code, §290, gubd, (e)(1)(A-C).) ’

8 Contents of Registration. Upon Releasé (Pen. Code, §290, subd. (e)(2)(A-E).)

° NOtICB of Reductmn of Reglstratlon Peuod (Pen. Code, §290 subd. (l)( 1).)

o High-Risk Sex Offenders (Pen. Code §290, subd. (@.)

¢ CD ROM: (Pén. Code, §2904, subd.. (4)(A-C).)

o Records Retention (Pen. Code, §290, subd. (6).')‘

Lastly, the Commission found that all other activities in the test claim legislation did not
‘constitute a reimbursable state mandated m ogram pursuant to article XIIT B, section 6 of the
Ca11f01ma Const1tut1011 '

0. ELIGIBLE CLAIMANTS

Geuﬁ i 5- Az 't}es—aﬁd—eeuﬁtzes-aﬂeeehgsele—elaaﬁsats—Any county, c1ty, city and
county, or community college district, that has incurred increased costs a§'a direct result of this
‘mandate is eligible to claim reimbursement of these costs, except as lnmted in Section I'V,

-activity 12.
I11. PERIOD 6):) REIMBURSEMENT

Seettea—l—?éé—l—ef—t-lae—@rovernment Code section 175 51, prior to its amendment by Statutes of
1998, Gchapte1 681, (effective September 22, 1998), stated that a test claim must be submitted -
on or before December 31 following a given f1sca1 year to estabhsh e11g1b111ty for
reimbursement for that fiscal year. The test claun for this mandate was filed on.

December 30 1997. Therefore, costs mcurred are—ehg&ble—fer-te&&ba:reemeat—on or after
July 1, 1996 for comphance with' the rnandate a1e 1e1mbursable, unless otherw1se specmed
below.' :

]

Actual costs for one fiscal year shall be mcluded in each clarm Estlmated costs for the

subsequent year may be included on the same clau:n -if applicable. Pursuant to Government

Code section 17561, subdivision (d)(l) -of the-Government-Code,. all claims for reimbursernent

of init initia] years costs shall be submitted within 120 days of not1f1cat1on by the State. Controller
of the 1ssuance of clan:nmg mstruct1ons :

If total costs for a given fiscal year do not exceed $200, no rermbursement shall be allowed
except as otherw1se allowed by Government Code; section 17564+ :

' The statutes have different operative dates, therefore the reunbut sement period for some activities may begin on
4 different date.
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IV. . REIMBURSABLE ACTIVITIES

- Aldir

pesformance-of-For each eligible claunant the followmg act1v1t1es are el1g1ble for
reimbursement:-

A: Administrative CostsOne-Time Activities

1. Train saff on implementing the reimbursable activities listed in Section IV,
© activities 2 through 13, of these parameters and guidelines. (One -time activity
per employee.) '

2. Developmg-ﬂpdaaﬂg—andaf&p}emen&ng tnternal policies, procedures, and
manuals-as-seeessary to implement Sex Offenders: Dzsclosure by Law

, Enforcement O]j‘icers “Megan s Law.”

B——@ne%me—@osts

3. Pfe%de—ﬁNoufye&Hea-te—evmy 1eglstered sex offender convicted pr ior to
January 1, 1997, within the claimant’s jurisdiction of the reduction in the time
to register or reregister from 14 days to 5 days. (Pen. Code, § 290, '
subd, (1)(1).1)2_ . (Retmbursement period begins October &, 1997.)

- EB. On—Going—Gosts Activities
’ 4, Developr—ng, colIectn}gl and transmittisg sex offender reg1strat10ns from the
local jurisdiction directly into the Department of Justice Violent Crime

Information Network.: (Pen. Code, § 290, subd. (a)(l)(T ) )3 (Rezmbumement
period begins January I, 1999,)" ’

5. Removesl-ef a sex offender’s registration from the local jurisdiction’s files
within 30 days of receiving notice to do- so from the Department of Justice,
(Pen. Code, § 290, siibd. (2)(2)(F)({).)* (Remzbursement period begins
October 8, 1997.) ‘ : .

6 If the Tocal law enforcement agency is the cur1ent place of mcarceratlon the
p1e-regtstrat1on of a cormcted sex offender 1nc1ud1ng the obtrumng ofa.
current photograph and fmgerprints of the offender a§ twell as a written
statérmerit relaymg' uiforrnatlon ag'Is requlred by the Department of Justice.
NotlfLieetron—te—the sex offender as acknowledgement of the information
contained withinl the- pre reg15trat1on statemerit, * (Pen. Code, § 290,
subd. (e)(1)}A-C).)® (Reimbursement period begins October 8, 1997.)

* Ag amended by Statutes of 1997, chapter 821, an urgency statute eftectwe October g, 1997
! As added by Statutes of 1998, chapter 529.
+ Ag added by Statutes-of 1997, chapter 821.
5 A5 added by Statutes of 1997, chapter 821.
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7. Verifyieation that the sex offender’s signed statement contains the name and |
- address of the offender’s employer, and the address of the offender’s place of,
employment if it is different from the employer s main address. (Pen. Code, -
§ 290, subd. ()(2)(A).)° (Rezmbmsement period begins Oczober 8, 1997.)

8. Verifyieatien that the offender’s registration includes. information related to any
vehicle regularly driven by the offender incliding license number, make,
model, and such other information as maj be requested by the Department of
Justice. (Pefi.Code, § 290, subd (e)(2)(CY ¥ (Rezmbul Sement period begins
October 8, 1997,)

9. Verifyieation that the convicted sex offendet has adequate proof of residence,

" ag detérmined by the Department of-Justice; proof of residence is currently
limited to a California driver’s license, California identification card, recent

- rent or utility receipt, printed- personahzed checks or other recent banking
documents, or any other information that the registering official .believes is
reliable. If the offender does not have a residence, and no reasonable )
® expectation of obtaining a residence in the foreseeable future, fhen the local

law enforcement agency shall obtain a statement to. that effect from the sex
offender. (Pen. Code, § 290, subd (e)(Z)(EDB (Rezmbu;semenr pe; iod
begins January 1, 1999.): -

10. Provide te-high-risk Sex offenders a printed _for'irtfror’n th'e Department of
Justice regarding reevaluation in order to be removed from the high-risk
classification._(Pen. Code, § 290, subd. (m)( 1)(G)(11) )9 (Rezmbursement
period begms September 25 1996,) :

11.-Maintain such photographs and statistical mformatron concerning high-risk sex
offenders as is received quarterly from the Department of Justice. (Pen. Code,
§ 290, subd. (m)(2).)"* (Reimbursement, period begins September 25, 1996.)

12.. For sheriff’s:departments in each county, municipal police departments of
cities with a population of more than:200,000, aiid police departments or
community college districts, to Pprovide the necessary equipment, and staff
asgistance and-security-for the pubhc to access the sex offender information
prov1ded by the Department of Justlce on, CD-ROM or, other electronic
medrum, and to obtammg mformatron—fegaféiﬂg from md1v1duals requesting
access | to the CD-ROM as requlred by the Department of Justlce—er—et&te—éaw
(Pen Code, §290.4, subd, (a)(4§(A) Y (Rezmbursemenr per. Lod

Y jtember 25, 1996 thr@gh December 31, 2003 ) :

Y

¢ A5 added and amended by Statutes of 1997, chapter 821.

7 As added and amended by Statutes of 1997, chapter 821,

¥ As added by Statutes of 1998, chapters 528 and 929,

% As added by Statutes of 1096, chapter 208 an urgency statute effective’ September 25, 1996,

W Ag added by Statutes of 1096, chapter 508. '

I As added by Statutes of 1996, chapter 808, Penal Code section 290.4 containg a bunset provrston wherem it is
only operative until January 1, 2004.

1834



13, Maintain records of those persons requesting access to the information .
contained within the CD-ROM or other electronic medium for a minimum of
five years, and costs of destruction of such tecords at the end of such time,

_ Additionally, a record of the means and dates of dissemination of information
regarding high-risk offenders must be maintained for a minimum of five years,
and cosis of destruction at the end of such time. (Pen. Code, § 290,
subd (o) )” (Rezmbwsemem‘ period begms QOctober 8, 1997, )

- V. C‘LAIM PREPARATION AND SUBMISSION

Each reimbursement Gclaims for-reimburserment this mandate must be tnnely filed, and
identify eBach of the following cost ele1nents46wﬁh}eh+eﬁﬂha+scﬂﬁeﬁ%&s—c4a&meé—uﬂéeﬁh{s

mandate—Claimed-costs mist be identified ¢o_for each reunbursable activity identified i in
Section I'V of thig" document

_Gkaimeé—ees#s—slalaﬂ—be—s&pp' fe
‘A. Direct Costs Reporting

Direct costs are@eﬁae%%%&%eaﬂ%%%eﬁwee@egeed&%%e%ﬁ—pmg%
activities-or-functiens- those costs incurred spec1flca11Lfor the reimbursable activities. Direct
costs that are el1g1ble f01 relmbmsemeut are!

1. .Salaries and Benefns

Report each émployee implementifig the réfmbursalie activities by namie, job

classification, and productive hourly rate (total wages and related benefits divided by
_ productive homs) Describe the specnﬁc reimbursable act1v111es performed and the
hours devoted to each relmbuxsable activity pe1fomned ’

Y

12 As amended by Statutes of 1997, chapter 821,
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pﬂlﬁ@%ﬂ—eﬁ&tﬁs—mﬁﬂdﬂ’ee—— Report the cost: of matenals and supphes that have been
consumed or expended for the purpose of the. reimbursable activities. Purchases shall
be claimed at the actual price after deducting-eash discounts, rebates, and allowances
received by the claimant. Supplies that are Wlthdrawn from anentory shall be charged
based on an appropriate and recogmzed method of costmg, consrstenﬂy apphed

3, Contracted Se1v1ces :

WW%WMMW%&—S&%%W
consuliant-and-attorney-invoices-with-the-claim: o

Report the name of the contractor and semces performed to unplement the

reimbursable activities. If the contractor bills for time and materials, report the A
-number of hours spent on the activities and all costs charged. If the contract is a fixed
price, report the services that were performed during the period covered by the '
reimbursement claim,. JIf the contract services.are also used for purposes other than the
reimbursable actmtles only thgpro-rata po1t1on of the services used to nnplement the . -
: rennbut sable activities can be claimed. Subrhit contract consultant and attorney
1nvo1ces w1th the clann and a descr1pt10n of the contract scope of serv1ces

4. leed Assets and @Lupment

.‘v;,,: : : S

Report the purchase price paid for fixed assets-and equipmen Jmcludmg computers)
necessary. to implement the-reimbursable activities, The purchase price includes taxes,
delivery costs, and: installation costs.”:If the fixed asset-or equipment is also used for
purposes other than the reimbursable activities;-only the pro-rata: portion of the
purchase prlce used to 1mp1ernent the 1e1mbursab1e Aactiyities can be clanned

4—5 TraVel SR e gEe Ll g

Report the name of the employee traveling for the purpose of the reimbursable
activities. Include the date of travel, destination point, the specific reimbursable
activity requiring travel, and related travel expenses reimbursed to the employee in
compliance with the rules of the local jurisdiction. Report employee travel time
according to the rules of cost element A.l, Salaries and Benefits, for each applicable
reimbursable activity,
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5:6. Training " . : e ,

' &Hc—maéaabjeeaeﬂhetaaﬁdagsesswmheéate@a%eadeé—aﬂa{he%eaﬁea—
Reimbursable-costs-may-inelude-salaries-and-benefitsregistration-fees-transportation,
mawwwmﬁmmwwmw
be-maintpined-by-the-local-agency-

'Report the cost of training an ‘employee to perfdrm the rEirnbU1'sabl'e activities, as
specified in Section IV of this document. Report the name and job classification of
each employee preparing for, attending, and/or condueting, training necessary to
implement the reimbursable activities~Provide the title, subject, and purpose (related
to the mandate of the training ;session), dates attended, and location. If:the training
encompasses subiects broader-than the reimbursable activities, only the pro-rata portion
can be claimed.- Report employee training time for each applicable reimbursable
activity according to the rules of cost.element A,1, Salaries and, Benefits, and A.2,
Materials and Supplies. Report the cost of consultants who conduct the training
according to the rules of cost element-A.3, Contracted Services.. This data, if too
voluminous to be included with the claim, may be reported in a summary. However,
supporting data must be maintained as described in Section VI,

B. Indirect Costs Rates

Tndirect costs are eleﬁaaeé—ascosts that are incurred for a common or joint purpose, benet‘ttmg
more than one program; and are not. directly assignable to a particular department or program
without efforts disproportionate to the result achieved. Indirect costs may include both (1)
overhead costs 0f the unit performing the mandate; and (2) the costs of the central government
services distributed to the other departments based on a systematic and rational basis through a
cost allocation plan.

Cities and Cou‘n‘ties :

Compensation for mdrrect costs is e11g1b1e for rermbursement utlhzmg the procedure p1 ov1ded .
in the Office of Management and Bud get (OMB) ercular A 87, Clazmants have the optron of
using, 10% of drrect 1abor excludmg frmge beneflts or preparmg an Indn‘ect Cost Rate

If the claunant chooses to p1epare an ICRP both the drrect costs {(as defmed and descrlbed in
OMB Circular. A= 87 Attachments. A and B) and the indirect costs shall exclude capital
expenditures and unallowable costs (as defined and described in OMB A-87 Attachments A and
B). However, unallowable costs must be included in the direct costs if they represent act1v1t1es
to which indirect costs are properly allocable.

e

The dlSTIlbuthD base may be (1) total d1rect costs (exc” ghcapttal expendttures and other _
distorting 1terns such as pass—through funds maJor subconiracts, etc, ). (2) drrect salarles and
wages, or @) another base whtch results m an equttable dtstr1but10n ‘
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In calculating an ICRP the Claimant shall have the choice of one of the following
methodologies:.,

1. The allocat1on of allowable 1nd1tect costs: (as def1ned atid clescr1bed in OMB
Circular A-87:Attachments A and B) shall be accomplished by (1) class1fy1ng a
- department’s total costs forthe base period as either direct or indirect; ahd (2)
dividing the total allowable indirect costs (net of applicable credits) by an equitable
distribution base. The result of this process is an indirect cost rate’ which is‘used to
distribute indirect costs to mandates. . The rate should be expressed as a percentage
h1ch the total amount allowable 1ndu:ect costs bears to the base selected or

2, The allocation of allowable indirect costs (as defined and: described: in OMB-
Circulat A-87 Attachments ‘A and B) shall bé-accomplished by (1) separating a
department into groups, such as divisions or sections, and then classifying the -

- division’s of ‘section’s-total costs for the base périod as either direct or indirect, and
(2):dividing the total allowableindirect-costs (net-of applicable credits) by an
equitable distribution basé, The result of this process is an indirect cost rate that is
used to distribute indirect costs to mandates. The rate should be expressed as a

~pe1centage which the total amount allowable 1nd1rect costs bears to the base
selected: - : TS

Community Colleges

Community colleges have the option of using: ( l) a federally approved 1ate utthz J the cost
accounting principles from'the OMB Circular A-21; "Cost Principles of Edtcational :
Institutionis"; (2) the rate calculated on State Controlle1 g Fonn FAM‘—‘29C 0T (3) a7% indirect
cost rate; . i B ) '
VI. SUPPORTING DATA

A. Source Documents

For auditing PUTpOSeS, all 1ncur1ed COosts clanned—sl}all must be traceable to source documents

" (system generated), mvo1ces recetpts purchase orders ‘contracts, agendas ttamtgg packets
N

with sigriatures and logs of attendees, calendars, declarations; and data relevant to the
reimbursable activities otherw1selreported 1n cothplianée with local. state ancl federal
govemment rcgmrements T L R Y S T LRI e e

B. Recotd Keepmg

: - Durkuant to"
Government Code section 17558, 5 subdmsmnla) 2 1elmbursement clalm for actual costs
filed by a local agency or school district pursuant to this chapter is subject to audit by the State
Controller no later than two years after the end of the calendar year in which the
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reimbursement claim is filed or last amended. See the State Controller’s claiming instructions
regarding retention of required documentation during the audit period.

VIL. OFFSETTING SAVINGS AND-OTHER REIMBURSEMENTS

Any offsetting savings the claimant experiences in the same program as a-diteet result of the
subject-mandate same statutes or executive orders found to contain the mandate shall be
deducted from the costs claimed. In addition, reimbursement for this mandate received from
any source, including but not limited to, service fees collected, feéel&l—#aﬂés-eelleete{l—fedel al !
funds and other state funds shall be identified and deducted from this claim.

VIII. STATE CONTROLLER’S OFFICE REQUIRED CERTIFICATION

An authorized representative of the claimant shall be required to provide a certification of the
claim, as specified in the State Contr oller s claiming instructions, for those costs mandated by
the State contained herein.

IX. PARAMETERS AND GU[DELINES AMENDMENTS

Parameters and guidelines may be amended pursuant io Title 2, California Code of Repulations
sectlon 1183.2.

* This refers to Title 2, division 4, part 7, chapter 4 of the Government Code,
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List Date:

Claim Numbear

Subject

Issue

' 1.3_'enal' Code sections 290 and 2904 '

01/08/1998 Mmlmg Informatxon D1 aﬁ Parameters & Guidelines

Mallmg Lls‘t

97-TC-15 ) Glalmant Claun of County of Tuolumne- Sher 1ffs
a ; o Department: .

908/96

Sex Offenders: Disclosure by Law Enforcement Officers

Mr. Ted Buclclgay, Legal Advisor
Long Beach Unified School District

Legal Servicés Office

1515 Hughes Way Room 437
Long Beach CA 90810-1839

Tel: (562) 997-8251
FAX: (562) 997- 8092

Intel ested Person’

Mr. Allan Burdick,
MAXIMUS

4320 Aubum Blvd., Suite 2000

Sacramento CA 55841

Tel: (916) 485-8102
FAX: (516) 485-0111

Claimant

Ms. Annette Chinn,
Cost Recovery Systems

705-2 Enst Bidweli Strest
Folsom CA 9.5630

Tel: (916) 939-7501
FAX: (916) 939-7801

Interestéd Person

Ms. Susan Geanacou, Senior Staff Attormey  (A-15)

Department gf Finance

915 L Street, 11th Floor
Sacremento CA 95814

Tel: (016)445-3274
FAX: (916) 327-0220

State Agency

Ms. Jean Green, Fiscal Technician

County of Tuoloumne
Sheriff's Department

28 N. Lower Sunset Drive
Sonora CA. 95370

Tel: (209) 535-5815
F4X: (209) 533-5860

Claimant
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Claim Number 97-TC-15 . Claimant Claim of County of Tuolumne-Sheriff's

Department
Penal Code sections 290 and 290.4
)ject 508/56
fssue Sex Offenders; Disclosure by Law Enforcement Officers

Mr. Glenn Haas, Bureau Chief  (B-8)
State Controlier's Office :
Division of Accounting & Reporting

3301 C Street  Sulte 500 Tel: (916) 445-87517
Sacramento CA 95816 . FAX: (916)323-4807
State Agency

Mr, Leonard Kaye, Esqg.,

County of Los Angeles

Auditor-Controller's Office ‘
500 W. Temple Street, Room 603 Tel: (213) 974-8864
Los Angeles CA 90012 FdX:. (213) 617-8106

Interested Person

-
Mr, Steve Keil,
Cellfornia State Association of Counties

1100 K Street  Suite 101 .. Tel: (916) 327-7523
Sscramento CA 95814-3941 FAX: (916) 441-5507

Interested Person

Mr. Tom Lutzenberger, Principal Analyst (A-15)
Department of Finance

915 L Street, 6th Floor © Tl (916)445-8913
Sacramento CA 55814 FAX: (916)327-0225
State Agency

Ms. Laurle McVay,

. MAXIMUS
4320 Aubum Blvd, Suite 2000 © Tel: (916) 485-8102
Sacramento CA 95841 : FAX- (916) 485-0111

Interested Person

Mr; Paul Minnay,
. Spector, Middieton, Young & Minney, LLP

7 Park Center Drive Tel: (916) 646-1400
Sacramento Ca 95825 ' FAX: (516) 646-1300

Interested Person
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Claim Number 97-TC-15. ~ Claimant ' Clairn of County ofTuolumne-Sher‘ifi"s. ; '

Department
Penal Code sections 290 and 290.4
ubject 908/96
Issue S Sex Offenders: Disclosure by Law Enforcement Officers

ir. David Wellhouse,
David Wellhouse & Assoolates, Ino.

9175 Kiefer Blvd  Suite 121 C Tel (916) 368-9244
Sacramento CA 95826 FAX: (916) 368-5723

Interested Person
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of Regulations, Title 2, Chapter 2.5, Article 8

A. Adoption of Proposed Parameters and Guidelines
Ttem 3 Brown Act Reform, CSM 4469
City of Newport Beach, Claimant . .11
Item 4 Sex Offenders: Disclosure by Law
Enforcement Officers, 97-TC-15
County of Tuolumne, Claimant . . 41
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MEMBER HARRIGAN: Aye.

MS. HIGASHI: Mr. Lazar?

MEMBER LAZAR: Aye.

MS. HIGASHI: Mr. Smith?

MEMBER SMITH: Aye.

MS. HIGASHI: Ms. Steinmeier?

MEMBER STEINMEIER: Aye.

MS. HIGASHI: Ms. Williams?

MEMBER WILLIAMS: Aye.

MS. HIGASHI: Mr. Sherwood?

ACTING CHATIR SHERWOOD: Aye.

The motion passes. I'd like to thank everyone
for coming up today on this issue.

MS. HIGASHI: This brings us to Item 4, andther
set of Proposed Parameters and Guidelines. This is on
the "Sex Offenders: Disclosure by Law Enforcement
Officers," better known as "Megan's Law." And this item
will be presented by Cathy Cruz.

MS. CRUZ: Good morning.

ACTING CHAIR SHERWOOD: Good morning, Cathy.

MS. CRUZ: On August 23, 2001, the Commission
adopted its Statement of Decision partially approving the
"Sex Offenders: Disclosure by Law Enforcement Officers"
test claim. The Commission determined that the test

claim legislation, which concerns the registration of
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certain convicted sex offenders and public disclosure of
their identity by local law enforcement agencies, imposed
a reimbursable new program upon local agencies and
community college district law enforcement agencies by
requiring specific new activities.

Before you are the claimant's proposed
parameters and guidelines, as modified by staff, for the
"Sex Offenders: Disclosure by Law Enforcement Officers"
program. Staff recommends that the Commission adopt the
claimant's proposed parameters and guidelines, as
modified by staff, which begins on page nine.

Will the parties and representatives please
state their names for the record?

MS. STONE: Good morning. Pam Stone, on behalf
of the County of Tuolumne.

MR. BETTENHAUSEN: Gary Bettenhausen, detective,
with the Sacramento Sheriff's Department, Sex Offender
Registration Detail.

MR. BURDICK: And Allan Burdick, on behalf of
the California State Association of Counties.

MS. GEANACOU: Susan Geanacou, on behalf of the
Department of Finance.

MR. AL-AMIN: John Al-Amin, Department of
Finance.

MS. BRUMMELS: Ginny Brummels, State
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Controller's office.

MR. SILVA: Shawn Silva, State Controller's

office.
ACTING CHAIR SHERWOOD: Thank you.
Claimants, do you wish to make a presentation?
MS. STONE: Yes. Good morning, Members of the
Commission.

I would like to relay to you Lieutenant Steely's
disappointment at not being able to attend. He is the
gentleman from the County of Tuolumne. Unfortunately,
they have a very small sheriff's department, and they
have recently discovered a number of bodies in

Meloned
New Metdores', which has necessitated his attention and
his inability to attend.

We would like to -- on behalf of the County of
Tuolumne, I've.been authorized to indicate to you that we
do concur with staff's Parameters and Guidelines, as
modified, and request their adoption.

I have with me Detective Bettenhausen from the
Sacramento Sheriff's Department. In the event you have
any questions pertaining to the program. |

Thank you.

ACTING CHAIR SHERWOOD: Thank you, Ms. Stone.

Thank you for coming today, too.

MR. BETTENHAUSEN: Thank you.
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ACTING CHAIR SHERWOOD: Mr. Burdick?

MR. BURDICK: Allan Burdick, again, on behalf of
the California State Association of Counties, and I'm
just here in support of staff's recommendation and to
answer any questions that there may be.

ACTING CHAIR SHERWOOD: Thank you.

The Department of Finance?

MR. AL-AMIN: John Al-Amin, Department of
Finance.

We also are in concurrence with the staff's
analysis of the parameters and guidelines, as proposed.

ACTING CHAIR SHERWOOD: Thank you, John.

The State Controller's Office?

MR. SILVA: Actually, it's not as bad as it may
seen.

ACTING CHAIR SHERWOOD: You've got us worried,
Shawn.

MR. SILVA: We are also in concurrence.

This document raises an issué that you might
remember from the last meeting, in which we will
incorporate in all of our future comments, and which will
then hopefully have incorporated the language and we
won't have to go through this. And this is, for this
one, on page 16, "supporting data," we discussed this

issue before, the fact that the language in "A," "source
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documents," could potentially be confusing to a claimant.

And from our perspective, the primafy purpose of
that section is to note that all the incurred costs
should be traceable to source documents. And the
subsequent listing in the second sentence is of documents
in general, not specifically source documents. So we
want to clarify that a source document is a document that
is created contemporaneously with the event in gquestion.
Documents may include subsequently-created summaries, and
just to clarify so that the claimants don't get confused
and end up potentially disposing of source documents when
they really need to retain those and submit those with
the claim.

And as I indicated, we will have proposals for
specific language, subsequently, so that we don't have to
go through this routine again.

ACTING CHAIR SHERWOOD: Thank you, Shawn.

I appreciate that. I was hoping in the future we cduld
do that. And I would imagine staff and claimants and
yourself could get together and come up with specific

instructions. And I think it would be appreciated by all

of us.
Board Members, do you have any gquestions?
If not, do we have a motion on the staff's
recommendation?
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MEMBER STEINMEIER: I move the staff
recommendation.

MEMBER WILLIAMS: Second.
ACTING CHAIR SHERWOOD: We have a second.

All those in favor of the staff recommendation,
would you please -- I think we should take roll on this.

MS. HIGASHI: Mr. Lazar?

MR. LAZAR Yes.

MS. HIGASHI: Mr. Smith.

MEMBER SMITH: Mr. Chairman and Members, I would

recuse myself from this issue, since I've been involved
in our department.

on this, on the other side,

ACTING CHAIR SHERWOOD: Thank you, Mr. Smith.

MS. HIGASHI: Ms. Steinmeier?

MEMBER STEINMEIER: Aye.

MS. HIGASHI: Ms. Williams?
MEMBER WILLIAMS: Aye.
MS. HIGASHI: Mr. Harrigan?
MEMBER HARRIGAN: Aye.
MS. HIGASHI: Mr. Sherwood?
MEMBER SHERWOOD: Aye.

MS5. HIGASHI:

MS. STONE:

ACTING CHAIR SHERWOOD:

today.

The motion is carried.

Thank you very much.

Thank you for coming
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MINUTES

COMMISSION ON STATE MANDATES

State Capitol, Room 126
Sacramento, California
March 28, 2002

Present: Acting Chairperson William Sherwood
Representative of the State Treasurer
Member Cal Smith ~
Representative of the Director of the Department of Finance
Member Sherry Williams
Representative of the Director of the Office of Planning and Research
Member John Harrigan
Representative of the State Controller
Member Joann Steinmeier
School Board Member
Member John Lazar
City Council Member
Vacant: Public Member

€ALL TO ORDER AND ROLL CALL
Chairperson Sherwood called the meeting to order at 9:35 a.m.
APPROVAL OF MINUTES

Item 1

February 28, 2002

Upon motion by Member Steinmeier and second by Member Williams, the minutes were
adopted. Member Smith abstained.

PROPOSED CONSENT CALENDAR

HEARINGS AND DECISIONS, PURSUANT TO CALIFORNIA CODE OF
REGULATIONS, TITLE 2, CHAPTER 2.5, ARTICLE 7 (action)

PROPOSED STATEMENT OF DECISION - TEST CLAIM

Item 2

Community College District Budget and Financial Reports, Fiscal
Management Reports, and Financial and Compliance Audits

97-TC-10, 11, 12, Santa Monica Community College District, Claimant
Education Code Sections 84030, 84040 and 84040.5

Statutes of 1977, Chapters 36 and 936; Statutes of 1978, Chapter 207,
Statutes of 1979, Chapter 221; Statutes of 1980, Chapter 884; Statutes
of1981, Chapters 470, 471, 930 and 1178; Statutes of 1983, Chapter 1206;
Statutes of 1984, Chapters 609 and 1282; Statutes of 1986, Chapter 1486;
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Statutes of 1987, Chapter 1025; Statutes of 1990, Chapter 1372; Statutes of
1994, Chapter 20; California Code of Regulations, Title 5, Sections 58300-
58301, 58303-58308, 58310-58312, 58314, 58316, 58318, 59100, 59102,
59104, 59106, 59108, 59110, 59112, and 59114

Member Harrigan moved for adoption of the consent calendar. With a second by
Member Lazar, the consent calendar, consisting of item 2, was unanimously adopted.

Paula Higashi, Executive Director, noted that the Department of Finance suggested one change
for the remainder of the test claim, which is set for the May Commission hearing.

INFORMATIONAL HEARING PURSUANT TO CALIFORNIA CODE OF
REGULATIONS, TITLE 2, CHAPTER 2.5, ARTICLE 8 V

ADOPTION OF PROPOSED PARAMETERS AND GUIDELINES

Item 3 Brown Act Reform, CSM 4469
City of Newport Beach, Claimant
Statutes of 1993, Chapter 1136, Statutes of 1993, Chapter 1137; Statutes of
1993, Chapter 1138; Statutes of 1994, Chapter 32 and Consolidation with
Open Meetings Act, CSM 4257, Statutes of 1986, Chapter 641

Shirley Opie, Assistant Executive Director, presented this item. She noted that eligible
claimants that incurred increased costs for preparing and posting an agenda, including closed
session items, for the new types of legislative bodies added by Brown Act Reform, can claim
reimbursement beginning January 1, 1994. She added that eligible claimants that incurred
increased costs to comply with the closed session requirements of Brown Act Reform can
claim reimbursement beginning January 1, 1994. Specifically, the closed session requirements
include disclosing in an open meeting, prior to holding any closed session, each item to be
discussed in closed session; reconvening in open session prior to adjournment and reporting the
actions and votes taken in closed session; and providing copies of closed session documents.

Ms. Opie explained that eligible claimants will have three options for claiming reimbursement
for the cost of preparing and posting an agenda, including closed session items: 1) actual time,
2) standard time, or 3) a flat rate per meeting. She noted that the basis for the standard time
and flat rate was established in the amendment to the Open Meetings Act Parameters and
Guidelines adopted by the Commission on November 30, 2000. She indicated that only one
reimbursement option may be selected for each type of meeting during a fiscal year, for
claiming costs incurred for agenda preparation and posting, including closed session items.
She stated that regardless of the reimbursement option selected, eligible claimants must claim
actual costs incurred for subsequent reporting of actions taken in closed session, providing
copies of documents approved or adopted in closed session, and training.

Further, Ms. Opie noted that all claimants will claim costs for all reimbursable activities for
Open Meetings Act and Brown Act Reform under these parameters and guidelines beginning
with the annual reimbursement claims filed for 2001-2002 fiscal year costs. However, she
explained that until that time, reimbursement for Open Meetings Act must be claimed under
that program as prescribed in the State Controller’s claiming instructions.
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Ms. Opie stated that based on the evidence in the record, ongoing training was included as a
reimbursable activity because it constitutes a reasonable method of complying with the
mandated activities. However, she noted that it was limited to training the members of only
those legislative bodies that actually hold closed sessions, and limited to the activities related to
closed session requirements.

Ms. Opie also clarified the proposed changes listed on the errata sheet for this item. She
recommended that the Commission adopt the claimant’s proposed parameters and guidelines,
as modified by staff. She also recommended that the Commission authorize staff to make any
non-substantive, technical corrections to the parameters and guidelines following the hearing.

Parties were represented as follows: Pam Stone and Glen Everroad, representing the City of
Newport Beach; Allan Burdick, for the California State Association of Counties; Matt Paulin
and Susan Geanacou, for the Department of Finance; and Ginny Brummels and Shawn Silva,
for the State Controller’s Office.

Ms. Stone concurred with staff’s analysis, with one exception. She disagreed with training
being limited to just closed-session items. She argued that beginning January 1, 1994, the
amendments to the Brown Act brought a substantial number of advisory boards and ;
commissions into the requirements of the Open Meetings Act that were not previously subject
to it. Because boards and commissions cannot discuss something at an open meeting that is not
on the agenda, she requested that training be expanded to those advisory boards and
commissions not previously subject to the Brown Act. Regarding the cost of this training, she
explained that most advisory board and commission members are volunteers. Therefore, the
only cost would be for the time of the trainer.

Mr. Everroad agreed with Ms. Stone. He added that training is significant in complying with
the requirements of the Brown Act and Open Meetings Act.

Mr. Paulin noted that the Department of Finance opposed the inclusion of training because it
was not included in the Commission’s Statement of Decision.

Mr. Silva agreed with the staff analysis. He also agreed with Mr. Paulin regarding training,
adding that it goes beyond what is provided in the Statement of Decision.

Camille Shelton, Senior Commission Counsel, explained that the claimant was requesting
training for the entire membership of the body on the entire Brown Act. She indicated that the
entire Brown Act has never been the subject of the test claim and that the test claim is limited
to five code sections. Therefore, she stated that providing training on the entire Brown Act
would be going beyond the scope of the Commission’s Statement of Decision. She noted that
many of the provisions were originally enacted in 1953, so they may not even qualify for
reimbursement under article XIII B, section 6. She also noted that training was not
recommended for the activities of preparing and posting an agenda because members of staff,
not board members, generally perform these activities.

Further, Ms. Shelton clarified that even though an activity is not in the statement of decision,
the Commission has the authority to include activities in the parameters and guidelines that are
reasonably related to a mandate.
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Member Lazar requested that Ms. Stone respond to Ms. Shelton’s comments. Ms. Stone
agreed that the claimant’s original proposal was for training on the entire Brown Act.
However, at this point, she clarified that the claimant is requesting training for those boards
and commissions brought under the Brown Act in 1994 since they were previously not subject
to it and now have to prepare and post agendas. Although she is aware that staff generally
prepares the agenda, she explained that it was not uncommon for board members to raise
issues that they would like to address. Therefore, she maintained that board and commission
members need to be aware that if they have an issue to be discussed, not only does it need to
be on the agenda, but also the terminology needs to be appropriate so that the action desired by
the board or commission can be taken.

Member Harrigan asked Ms. Shelton to respond. Ms Shelton indicated that the claimant was
still requesting reimbursement for training the new members on the Brown Act, for which
there is no Commission decision. She noted that the old parameters and guidelines for the
Open Meetings Act test claim did not include a reimbursable component for training. She
added that if the Commission was to approve training for board members to prepare and post
agendas, this could be seen as inconsistent because the new legislative bodies would be
reimbursed for training but the old bodies would not.

Member Smith requested clarification regarding issues not addressed in the statement of
decision. Ms. Shelton provided that clarification. Member Smith also requested clarification
regarding issues not initially part of the test claim. Ms. Shelton clarified that at the test claim
phase, there has to be a ruling on the activities that are expressly required by the test claim
statutes. All the Commission can do at the parameters and guidelines phase is include
activities that are reasonably related to those activities expressly required by the statute.

Member Lazar asked the claimant to respond. Ms. Stone noted that violating the Brown Act
could result in a substantial amount of liability. She stated that the claimant would be satisfied
with pro-rated training to the new boards and commissions on the reimbursable activities and
consequences for violation.

Member Steinmeier supported Ms. Stone’s position. She added that perhaps through the
training process of the board members, staff members could be present so that they could all
hear the same thing at the same time. She noted that in Los Angeles County, people have been
publicly ridiculed for violating the Brown Act.

Member Steinmeier made a motion that was seconded by Member Lazar, to add training for
members on the proper agendizing of an item and how those actions have to be displayed on an
agenda in order to be able to take action at a particular meeting. Ms. Shelton requested
clarification on the motion. Member Steinmeier clarified that she was talking about ongoing
training for the members of the new legislative bodies.

Member Harrigan requested the State Controller’s Office to comment on the training issue.
Ms. Brummels stated that the legislative bodies would need to be clearly defined within the
parameters and guidelines, as well as which bodies would be eligible for which time period.

Ms. Geanacou requested that if training is included, it be limited to a one-time basis. Member
Harrigan asked for clarification on what was meant by “one-time.” Ms. Geanacou clarified
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that each person expected to be aware of the requirements would receive training on a
time-appropriate basis, depending on when they came on board.

Member Steinmeier commented that as a practical matter, it would cost the same to train all
members on an ongoing basis, as it would be to train new members as they come on board.
Essentially, every time there is a new member, everybody gets the training again, but not
every year for every person.

Ms. Stone added that since most of the members are volunteers, the only cost is for the trainer.
In response to Ms. Brummels’ comments, Ms. Stone noted that every jurisdiction has different
boards and commissions.

Chairperson Sherwood requested staff to comment on Member Steinmeier’s motion.

Ms. Shelton stated that the motion is within the Commission’s purview because they would be
finding that training members on preparing and posting an agenda would be reasonably related
to the two activities. Ms. Shelton noted that the legislative bodies that were subject to the
Brown Act before, under the Open Meetings Act, would not be reimbursed for training.

Regarding Ms. Brummels’ comments about clearly identifying the legislative bodies,
Ms. Shelton clarified that they are already identified in the parameters and guidelines, as well
as is the reimbursement period, which begins January 1, 1994.

Regarding the issue of training, Mr. Burdick commented that in *93-94, a wide range of
changes were made to the Ralph M. Brown Act. As a result of the comprehensive nature,
training has to be done on the whole act, because the whole law process has to be explained, as
well as what was changed and how they relate to each other.

Ms. Shelton reminded the Commission that the whole act has never been brought before the
Commission and there is no Commission decision on the whole Brown Act.

Ms. Stone offered a compromise on the training issue. She proposed a flat 50 percent
reimbursement of the cost of training for new boards and commissions brought under the
Brown Act in 1994, instead of the pro-rata portion.

In response to a request from Chairperson Sherwood, Ms. Shelton noted that the Commission
has the authority to accept Ms. Stone’s proposal by finding that the 50 percent would be
reasonably related to the Commission’s Statement of Decision on reimbursable activities.

Chairperson Sherwood commented that there was not enough information to support 50
percent.

Mr. Silva expressed concern that nothing was written on paper. He suggested continuing this
item to the next hearing to allow the claimant to submit its proposal in writing, and allow the
state agencies to review the proposal and comment. This would also allow the Commission
members time to prepare for and know what is being voted on.

Member Steinmeier withdrew her motion to allow the item to be continued and for the
claimant to submit specific language. Member Lazar withdrew his second.

Member Harrigan moved to defer this item until the next agenda. With a second by Member
Steinmeier, the motion carried unanimously.
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ADOPTION OF PROPOSED PARAMETERS AND GUIDELINES

Item 4 Sex Offenders: Disclosure by Law Enforcement Officers, 97-TC-15
County of Tuolumne, Claimant
Penal Code Sections 290 and 290.4
Statutes of 1996, Chapters 908 and 909; Statutes of 1997, Chapters 17, 80,
817, 818, 819, 820, 821 and 822; Statutes of 1998, Chapters 485, 550,
927, 928, 929 and 930

Cathy Cruz, Program Analyst with the Commission, presented this item. She noted that on
August 23, 2001, the Commission adopted its Statement of Decision partially approving the
Sex Offenders: Disclosure by Law Enforcement Officers test claim. The Commission
determined that the test claim legislation, which concerns the registration of certain convicted
sex offenders and public disclosure of their identity by local law enforcement agencies,
imposed a reimbursable new program upon local agencies and community college district law
enforcement agencies by requiring specific new activities. She recommended that the
Commission adopt the claimant’s proposed parameters and guidelines, as modified by staff.

Parties were represented as follows: Pam Stone, representing the County of Tuolumne; Gary
Bettenhausen, for the Sacramento Sheriff’s Department; Allan Burdick, for the California State
Association of Counties; Susan Geanacou and John Al-Amin, for the Department of Finance;
and Ginny Brummels and Shawn Silva, for the State Controller’s Office.

'Ms. Stone noted that Lieutenant Steely from the County of Tuolumne was not able to attend.
On behalf of the County of Tuolumne, Ms. Stone concurred with the parameters and
guidelines, as modified by staff, and requested that the Commission adopt them.

Mr. Burdick supported staff’s recommendation.

Mr. Al-Amin and Mr. Silva also concurred with the staff analysis and recommendation.
However, Mr. Silva clarified that the primary purpose of the Source Documents section under
Supporting Data is to note that all incurred costs should be traceable to source documents. He
added that the subsequent listing in the second sentence is of documents in general, and not of
source documents. He further clarified that a source document is a document that is created
contemporaneously with the event in question, and documents may include subsequently
created summaries. He noted that he made this clarification so that claimants do not dispose of
source documents when they really need to be retained and submitted with claims. He
indicated that the State Controller’s Office will propose specific language in the future.

Member Steinmeier made a motion that was seconded by Member Williams, to approve staff’s
recommendation. Member Smith recused himself from this item because he has been involved
on the other side of this issue in his department. The motion carried 5-0.
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ADOPTION OF PROPOSED PARAMETERS AND GUIDELINES AMENDMENT

Item 5 Handicapped & Disabled Students, 00-PGA-03 & 00-PGA-04
County of Los Angeles and County of Stanislaus, Claimants
Statutes of 1984,Chapter 1747; Statutes of 1985, Chapter 1274;
Sections 60000-60020, Title 2, California Code of Regulations, Division 9

Item 5 was postponed at the request of the claimant. Ms. Higashi noted that this item may get
postponed as far as the June agenda.

EXECUTIVE DIRECTOR’S REPORT

Item 6 Workload, Legislation, Next Agenda

Ms. Higashi noted the following:

Workload. In the last couple of months, litigation workload has increased. Staff is
working on putting together a master calendar of the cases that are anticipated to be
scheduled and heard through next June. Staff is also in the process of interviewing
potential law clerks.

Legislation. Staff met with the Legislative Analyst’s Office staff, the Department of
Finance staff, and the State Controller’s Office staff on the issue of how deficiencies are
reported to the Department of Finance, what happens with the deficiency letter, and how an
amount is finally appropriated. Throughout the last month, staff also met with the Bureau
of State Audits staff as they finalized the audit report, which has been issued. In addition,
staff held its second annual mandates training for legislative staff.

Rulemaking Worskshop. The scheduled workshop will be rescheduled because a number of
groups that would like to participate will not be able to attend.

" Budget. The budget will be heard on April 23" in the Assembly, and on May 1¥ in the

Senate. The Legislative Analyst’s Office has recently requested copies of all of the
parameters and guidelines, statements of decision, and statewide cost estimates for all of
the mandates that are being proposed for this year’s claims bill. The claims bill is with the
Assembly Budget Committee and has not yet been officially introduced.

Future Hearing Agendas. The proposed rulemaking order scheduled for the April agenda
will be moved since the workshop will be rescheduled. The Pupil Promotion and Retention
test claim and Investment Reports incorrect reduction claim are set for April. A couple of
test claims may be set for the May agenda. Items may be moved to the June agenda
because of the litigation schedule.

CLOSED EXECUTIVE SESSION PURSUANT TO GOVERNMENT CODE SECTIONS
11126 and 17526. ‘

To confer with and receive advice from legal counsel, for consideration and action, as
necessary and appropriate, upon the following matters pursuant to Government Code
section 11126, subdivision (e)(1):
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County of San Bernardino v. State of California, et al., Case Number BS055882 in
the Superior Court of the State of California, County of Los Angeles.
CSM Case No. 01-L-01 [San Bernardino MIA]

. San Diego Unified School District v. Commission on State Mandates, et al.,
Case Number D038027, in the Appellate Court of California, Fourth Appellate
District, Division 1.

CSM Case No. 01-L-13 [Pupil Expulsions]

. San Diego Unified School District and San Juan Unified School District v.
Commission on State Mandates, et al., Case Number 00CS00810, in the Superior
Court of the State of California, County of Sacramento.

CSM Case No. 01-L-04 [Physical Performance Tests)

. State of California, Department of Finance v. Commission on State Mandates,
Kern Union High School District; San Diego Unified School District, County of
Santa Clara, Case Number C037645, in the Appellate Court of California, Third
Appellate District.

CSM Case No. 01-L-11 [School Site Coyncils]

. City of San Diego v. Commission on State Mandates, et al., Case Number
D039095 in the Appellate Court of California, Fourth Appellate District.
CSM Case No. 01-L-15 [Special Use; Eminent Domain)

. County of Los Angeles v. Commission on State Mandates, et al., Case Number
BS064497, in the Superior Court of the State of California, County of Los Angeles.
CSM Case No. 01-L-07 [Domestic Violence]

. County of San Bernardino v. Commission on State Mandates, et al., Case Number
BS069611, in the Superior Court of the State of California, County of Los Angeles.
CSM Case No. 01-L-08 [SEMS]

County of San Bernardino v. Commission on State Mandates of the State of
California et al., Case Number BS07309, in the Superior Court of the State of
California, County of Los Angeles.

Case No. 01-L-10 [Property Tax Administration]

. County of San Diego v. Commission on State Mandates, et al., Case Number
D039471, in the Appellate Court of the State of California, County of San Diego,

Fourth Appellate District.

Case No. 01-L-16 [San Diego MIA]

To confer with and receive advice from legal counsel, for consideration and action, as
necessary and appropriate, upon the following matter pursuant to Government Code
section 11126, subdivision (e)(2):

« Based on existing facts and circumstances, there is a specific matter which
presents a significant exposure to litigation against the Commission on State
Mandates, its members and/or staff (Gov. Code, § 11126, subd. (e)(2)(B)(i).)
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PERSONNEL

To confer on personnel matters pursuant to Government Code sections 11126,
subdivision (a), and 17526.

Hearing no further comments, Chairperson Sherwood adjourned into closed executive session
pursuant to Government Code section 11126, subdivision (e), to confer with and receive advice
from legal counsel for consideration and action, as necessary and appropriate, upon the
pending litigation listed on the published notice and agenda; and Government Code sections
11126, subdivision (a), and 17526, to confer on personnel matters listed on the published
notice and agenda.

REPORT FROM CLOSED EXECUTIVE SESSION

Chairperson Sherwood reported that the Commission met in closed executive session pursuant
to Government Code section 11126, subdivision (e), to confer with and receive advice from
legal counsel for consideration and action, as necessary and appropriate, upon the pending
litigation listed on the published notice and agenda; and Government Code sections 11126,
subdivision (a), and 17526, to confer on personnel matters listed on the published notice and
agenda. '

ADJOURNMENT

Hearing no further business and upon motion by Member Harrigan and second by
Member Steinmeier, Chairperson Sherwood adjourned the meeting at 11:08 a.m.

PAULA HIGASHI

Executive Director
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STATE OF CALIFORNIA T GRAY DAVIS, Govsrnor

COMMISSION ON STATE MANDATES
880 NINTH STREET, SUITE 300

SACRAMENTO, CA 95814

PHONE: (916) 323-3562

'4X: {916) 445-0278

£-mall: csminfo @csm.ca.gov

March 29, 2002

Mr. Allan Burdick Mr. Glen Haas, Bureau Chief
MAXIMUS State Controller’s Office

4320 Auburn Blvd., Suite 2000 Division of Accounting & Reporting
Sacramento, CA 95841 3301 C Street, Suite 500

Sacramento, CA 95816
And Affected State Agencies and Interested Parties (See Attached Mailing List)
RE: Adopted Parameters and Guidelines
Sex Offenders: Disclosure by Law Enforcement Officers, CSM 97-TC-15
Penal Code Sections 290 and 290.4
Statutes of 1996, Chapters 908 and 909
Statutes of 1997, Chapters 17, 80, 817, 818, 819, 820, 821 and 822
Statutes of 1998, Chapters 485, 550, 927, 928, 929 and 930
Dear Mr. Burdick and Mr. Haas:

On March 28, 2002, the Commission on State Mandates adopted the parameters and gu1dehnes
for this test claim.

A copy of the final parameters and guidelines is enclosed. If you have any questions, please
contact Ms. Cathy Cruz at (916) 323-8218.

Sincerely,

PAULA HIGASW/

Executive Director

Enclosure

Ji/mandates/1997/97tc15/psgs/032802adoptpgtrns
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BEFORE THE
COMMISSION ON STATE MANDATES
STATE OF CALIFORNIA

IN RE TEST CLAIM:

Penal Code Sections 290 and 290.4;
Statutes of 1996, Chapters 908 and 909;

Statutes of 1997, Chapters 17, 80, 817, 818,
819, 820, 821, and 822; Statutes of 1998,
Chapters 485, 550, 927, 928, 929, and 930

Filed on December 30, 1997, and
Amended on July 14, 1999;

By County of Tuolumne, Claimant.

NO. CSM 97-TC-15

Sex Offenders: Disclosure by Law
Enforcement Officers

ADOPTION OF PARAMETERS AND
GUIDELINES PURSUANT TO
GOVERNMENT CODE SECTION
17557 AND TITLE 2, CALIFORNIA
CODE OF REGULATIONS SECTION
1183.12

(Adopted on March 28, 2002)

ADOPTED PARAMETERS AND GUIDELINES

The attached Parameters and Guidelines is hereby adopted in the above-entitied matter.

This Decision shall become effective on March 29, 2002.
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Adopted: March 28, 2002
J:\Mandates\1997\97tc15\PsGs\pgadopt032802

Parameters and Guidelines
Penal Code Sections 290 and 290.4

Statutes of 1996, Chapters 908 and 909
Statutes of 1997, Chapters 17, 80, 817, 818, 819, 820, 821, and 822
' Statutes of 1998, Chapters 485, 550, 927, 928, 929, and 930

Sex O]j”enders Disclosure by Law Enforcement O]j‘iceis
(“Megan’s Law”)

I SUMMARY OF THE MANDATE

- The test claim legislation (Penal Code sections 290 and 290.4) concerns the registration of
certain convicted sex offenders and public disclosure of their identity by local law enforcement
agencies. Section 290 specifically relates to the registration of these sex offenders when they
are released from incarceration, when they move or change their temporary or permanent
residence, or when they update their registration on an annual basis. Section 290 also allows
local law enforcement agencies to disclose the identities of sex offenders to the public when a
peace officer reasonably suspects that it is necessary to protect the public. Section 290.4
requires the Department of Justice to continually compile and maintain information regardmg
the identity of convicted sex offenders and to establish a “900” telephone number and
CD-ROM program for public access of this information. The Department of Justice must
distribute the information obtained on convicted sex offenders by CD-ROM or other electronic
medium to local law enforcement agencies who in turn “may” then provide public access to the
information. However, municipal police departments of cities with a population of less than
200,000 are exempt from this requirement.

On August 23, 2001, the Commission on State Mandates (Commission) adopted its Statement
of Decision partially approving the test claim. The Commission found that the following
required activities are a “new program or higher level of service” under article XIII B,
section 6 of the California Constitution and result in “costs mandated by the state” within the
meaning of Government Code section 17514

¢ Submission of Registered Sex Offender information to the Department of Justice’s
Violent Crime Information Network by Local Law Enforcement Agencies (Pen. Code,
§290, subd. (a)(1)(F).)

e Removal of Registration for Decriminalized Conduct (Pen. Code, §290,
subd. (2)(2)(F)().)

e DPre- reglster (Pen. Code, §290, subd. (e)(1)(A- C))

o Contents of Registration Upon Release (Pen. Code, §290, subd. (e)(2)(A-E).)
e Notice of Reduction of Registration Period (Pen. Code, §290, subd. (1)(1).)

o High-Risk Sex Offenders (Pen. Code, §290, subd. (n).) ' |
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o CD ROM (Pen. Code, §290.4, subd. (4)(A-C).)
e Records Retention (Pen. Code, §290, subd. (0).)

Lastly, the Commission found that all other activities in the test claim legislation did not
constitute a reimbursable state mandated program pursuant to article XIII B, section 6 of the
California Constitution.

II. ELIGIBLE CLAIMANTS

Any county, city, city and county, or community college district, that has incurred increased
costs as a direct result of this mandate is eligible to claim reimbursement of these costs, except
as limited in Section IV, activity 12.

III. PERIOD OF REIMBURSEMENT

Government Code section 17551, prior to its amendment by Statutes of 1998, chapter 681,
(effective September 22, 1998), stated that a test claim must be submitted on or before
December 31 following a given fiscal year to establish eligibility for reimbursement for that
fiscal year. The test claim for this mandate was filed on December 30, 1997. Therefore, costs
incurred on or after July 1, 1996, for compliance with the mandate are reimbursable, unless
otherwise specified below.'

Actual costs for one fiscal yeéu' shall be included in each claim. Estimated costs for the
subsequent year may be included on the same claim, if applicable. Pursuant to Government
Code section 17561, subdivision (d)(1), all claims for reimbursement of initial years’ costs
shall be submitted within 120 days of notification by the State Controller of the issuance of
claiming instructions.

If total costs for a given fiscal year do not exceed $200, no reimbursement shall be allowed,
except as otherwise allowed by Government Code section 17564.

IV. REIMBURSABLE ACTIVITIES
For each eligible claimant, the following activities are eligible for reimbursement:

A. One-Time Activities

1. Train staff on implementing the reimbursable activities listed in Section IV, activities 2
through 13, of these parameters and guidelines. (One-time activity per employee.)

2. Develop internal policies, procedures, and manuals to implement Sex Offenders:
Disclosure by Law Enforcement Officers (“Megan’s Law”).

3. Notify every registered sex offender convicted prior to January 1, 1997, within the
claimant’s jurisdiction of the reduction in the time to register or reregister from 14 days
to 5 days. (Pen. Code, § 290, subd. (1)(1).)* (Reimbursement period begins
October 8, 1997.)

! The statutes have different operative dates, therefore the reimbursement period for some activities may begin on
a different date.
* As amended by Statutes of 1997, chapter 821, an urgency statute effective October 8, 1997.

1867



B. On-Going Activities

4. Develop; collect, and transmit sex offender reglstfatlons from the local jurisdiction
directly into the Department of Justice Violent' Crime Information Network.
(Pen. Code, § 290, subd. (a)(1)(F).)’ (Rezmbmsement period begins January 1, 1999.)

'5. Remove a sex offender’s registration from the local jurisdiction’s files within 30 days
of receiving notice to do so from the Department of Justice. (Pen. Code, § 290, .
subd. (@)Q)F)(Q).)* (Reimbursement period begins October 8, 1997.)

6. If the local law enforcement agency is the current place of incarceration, pre-
registration of a convicted sex offender, including the obtaining of a current photograph
and fingerprints of the offender as well as a written statement relaying information as is
required by the Department of Justice. Notify the sex offender as acknowledgement of
the information contained within the pre-registration statement. (Pen. Code, § 290,
subd. (€)(1)(A-C).)® (Reimbursement period begins October 8, 1997.)

7. Verify that the sex offender’s signed statement contains the name and address of the
offender’s employer, and the address of the offender’s place of employment if it is
different from the employet’s main address. (Pen. Code,§ 290, subd. (€)(2)(A).)°
(Reimbursement period begins October 8, 1997.)

8. Verify that the offender’s registration includes information related to any vehicle
regularly driven by the offender, including license number, make, model, and such
other information as may be requested by the Department of Justice. (Pen. Code,
§ 290, subd. (e)(2)(C).)" (Reimbursement period begins October 8, 1997.)

9. Verify that the convicted sex offender has adequate proof of residence, as determined
by the Department of Justice; proof of residence is currently limited to a California
driver’s license, California identification card, recent rent or utility receipt, printed
personalized checks or other recent banking documents, or any other information that
the registering official believes is reliable, If the offender does not have a residence,
and no reasonable expectation of obtaining a residence in the foreseeable future, then
the local law enforcement agency shall obtain a statement to that effect from the sex
offender. (Pen. Code, § 290, subd. (e)(2)(E).)® (Reimbursement period begins
January 1, 1999.)

10. Provide high-risk sex offenders a prmted form from the Department of Justice
regarding reevaluation in order to be removed from the high-risk classification.
(Pen. Code, § 290, subd. (n)(1)(G)(ii).)° (Reimbursement period begins
September 25, 1996.)

3 As added by Statutes of 1998, chapter 929,

“ As added by Statutes of 1997, chapter 821,

3 As added by Statutes of 1997, chapter 821,

6 As added and amended by Statutes of 1997, chapter 821.

7 As added and amended by Statutes of 1997, chapter 821,

¥ As added by Statutes of 1998, chapters 928 and 929.

? As added by Statutes of 1996, chapter 908, an urgency statute effective September 25, 1996.
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13,

V.

11.Maintain such photographs and statistical information concerning high-risk sex offenders

as is received quarterly from the Department of Justice. (Pen. Code, § 290,
subd. (n)(2).)"" (Reimbursement period begins September 25, 1996.)

12. For sheriff’s departments in each county, municipal police departments of cities with a

population of more than 200,000, and police departments or community college
districts, to provide the necessary equipment, and staff assistance for the public to
access the sex offender information provided by the Department of Justice on CD-ROM
or other electronic medium, and to obtain information from individuals requesting
access to the CD-ROM as required by the Department of Justice. (Pen. Code, § 290.4,
subd. (a)(4)(A).)"! (Reimbursement period. September 25, 1996 through

December 31, 2003.)

Maintain records of those persons requesting access to the information contained within
the CD-ROM or other electronic medium for a minimum of five years, and costs of
destruction of such records at the end of such time. Additionally, a record of the
means and dates of dissemination of information regarding high-risk offenders must be
maintained for a minimum of five years, and costs of destruction at the end of such
time. (Pen. Code, § 290, subd. (0).)"* (Reimbursement period begins

October 8, 1997.)

CLAIM PREPARATION AND SUBMISSION

Each reimbursement claim for this mandate must be timely filed. Each of the following cost
_elements must be identified for each reimbursable activity identified in Section IV of this
document.

A. Direct Cost Reporting

Direct costs are those costs incurred specifically for the reimbursable activities. Direct costs
that are eligible for reimbursement are: ‘

1. Salaries and Benefits

Report each employee implementing the reimbursable activities by name, job
classification, and productive houirly rate (total wages and related benefits divided by
productive hours). Describe the specific reimbursable activities performed and the hours
devoted to each reimbursable activity performed.

2. Materials and Supplies

Report the cost of materials and supplies that have been consumed or expended for the
purpose of the reimbursable activities. Purchases shall be claimed at the actual price after
deducting discounts, rebates, and allowances received by the claimant. Supplies that are
withdrawn from inventory shall be charged on an appropriate and recognized method of
costing, consistently applied.

10 As added by Statutes of 1996, chapter 908,

' As added by Statutes of 1996, chapter 908. Penal Code section 290 4 contains a sunset prov1s1on wherein it is
only operative until January 1, 2004,

12 As amended by Statutes of 1997, chapter 821.
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3. Contracted Services

Report the name of the contractor and services performed to implement the reimbursable
activities. If the contractor bills for time and materials, report the number of hours spent
on the activities and all costs charged. If the contract is a fixed price, report the services
that were performed during the period covered by the reimbursement claim. If the
contract services are also used for purposes other than the reimbursable activities, only the
pro-rata portion of the services used to implement the reimbursable activities can be
claimed. Submit contract consultant and attorney invoices with the claim and a description
of the contract scope of services.

4. Fixed Assets and Equipment

Report the purchase price paid for fixed assets and equipment (including computers)
necessary to implement the reimbursable activities. The purchase price includes taxes,
delivery costs, and installation costs. If the fixed asset or equipment is also used for
purposes other than the reimbursable activities, only the pro-rata portion of the purchase
price used to implement the reimbursable activities can be claimed.

5. Travel

Report the name of the employee traveling for the purpose of the reimbursable activities.
Include the date of travel, destination point, the specific reimbursable actiyity requiring
travel, and related travel expenses reirﬁbursed to the employee in compliance with the rules
of the local jurisdiction. Report employee travel time according to the rules of cost
element A.1, Salaries and Benefits, for each applicable reimbursable activity.

6. Training

Report the cost of training an employee to perform the reimbursable activities, as specified
in Section IV of this document. Report the name and job classification of each employee
preparing for, attending, and/or conducting training necessary to implement the
reimbursable activities. Provide the title, subject, and purpose (related to the mandate of
the training session), dates attended, and location. If the training encompasses subjects
broader than the relmbursable activities, only the pro-rata portion can be claimed. Report
employee training time for each applicable reimbursable activity according to the rules of
cost element A.1, Salaries and Benefits, and A.2, Materials and Supplies. Report the cost
of consultants who conduct the training according to the rules of cost element

A.3, Contracted Services. This data, if too voluminous to be included with the claim, may
be reported in a summary. However, supporting data must be maintained as described in
Section VI. : :

B. Indirect -CQst Rates

Indirect costs are costs that are incurred for a common or joint purpose, benefiting more than
one program, and are not directly assignable to a particular department or program without
efforts disproportionate to the result achieved. Indirect costs may include both (1) overhead
costs of the unit performing the mandate; and (2) the costs of the central government services
distributed to the other departments based on a systematic and rational basis through a cost
allocation plan.
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Cities and Counties

Compensation for indirect costs is eligible for reimbursement utilizing the procedure provided
in the Office of Management and Budget (OMB) Circular A-87. Claimants have the option of
using 10% of direct labor, excluding fringe benefits, or preparing an Indirect Cost Rate
Proposal (ICRP) if the indirect cost rate claimed exceeds 10%.

If the claimant chooses to prepare an ICRP, both the direct costs (as defined and described in
OMB Circular A-87 Attachments A and B) and the indirect costs shall exclude capital
expenditures and unallowable costs (as defined and described in OMB A-87 Attachments A and
B). However, unallowable costs must be included in the direct costs if they represent act1v1t1es
to which indirect costs are properly allocable.

The distribution base may be (1) total direct costs (excluding capital expenditures and other
distorting items, such as pass-through funds, major subcontracts, etc.), (2) direct salaries and
wages, or (3) another base which results in an equitable distribution.

In calculating an ICRP, the Claimant shall have the choice of one of the following
methodologies:

1. The allocation of allowable indirect costs (as defined and described in OMB Circular
A-87 Attachments A and B) shall be accomplished by (1) classifying a department’s
total costs for the base period as either direct or indirect, and (2) dividing the total
allowable indirect costs (net of applicable credits) by an equitable distribution base.
The result of this process is an indirect cost rate which is used to distribute indirect
costs to mandates. The rate should be expressed as a percentage which the total
amount allowable indirect costs bears to the base selected; or

2. The allocation of allowable indirect costs (as defined and described in OMB Circular

A-87 Attachments A and B) shall be accomplished by (1) separating a department into
_ groups, such as divisions or sections, and then classifying the division’s or section’s

total costs for the base period as either direct or indirect, and (2) dividing the total -
allowable indirect costs (net of applicable credits) by an equitable distribution base.
The result of this process is an indirect cost rate that is used to distribute indirect costs
to mandates. The rate should be expressed as a peicentage which the total amount
allowable indirect costs bears to the base selected.

Community Colleges

Community colleges have the option of using: (1) a federally approved rate, utilizing the cost
accounting principles from the OMB Circular A-21, "Cost Principles of Educational
Institutions"; (2) the rate calculated on State Controller s Form FAM-29C; or (3) a 7% indirect
cost rate.
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VI.  SUPPORTING DATA

A, Source Documents

For auditing purposes, all incurred costs claimed must be traceable to source documents that
sliow evidence of their validity and relationship to the reimbursable activities. Documents may
include, but are not limited to, worksheets, employee time records or time logs, cost allocation
reports (system generated), invoices, receipts, purchase orders, contracts, agendas, training
packeis with signatures and logs of attendees, calendars, declarations, and data relevant to the
reimbursable activities otherwise reported in compliance with local, state, and federal
government requirements.

8. Record Keeping

Puarsuant to Government Code section 17558.5, subdivision (a), a reimbursement claim for
actual costs filed by a local agency or school district pursuant to this chapter is subject to andit
hy the State Controller no later than two years after the end of the calendar year in which the.
ceimbursement claim is filed or last amended.” See the State Controller’s claiming instructions
regarding retention of required documentation during the audit period.

VII. OFFSETTING SAVINGS AND REIMBURSEMENTS

Any offsetting savings the claimant experiences in the same program as a result of the same -
statutes or executive orders found to contain the mandate shall be deducted from the costs
claimed. In addition, reimbursement for this mandate received from any source, including but
not limited to, service fees collected, federal funds and other state funds shall be identified and
deducted from this claim. ' » '

VITI. STATE CONTROLLER’S OFFICE REQUIRED CERTIFICATION

Aa authorized representative of the claimant shall be required to provide a certification of the
claim, as specified in the State Controller’s claiming instructions, for those costs mandated by
the State contained herein.

IX¥. PARAMETERS AND GUIDELINES AMENDMENTS

Parameters and guidelines may be amended pursuant to Title 2, California Code of Regulations
section 1183.2.

* This refers to Title 2, division 4, part 7, chapter 4 of the Government Code.
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DECLARATION OF SERVICE BY MAIL

I, the undersigned, declare as follows:

I am a resident of the County of Sacramento and I am over the age of 18 years, and not a
. party to the within action. My place of employment is 980 Ninth Street, Suite 350,
Sacramento, California 95814.

March 29, 2002, 1 served the:

Adopted Parameters and Guidelines

Sex Offenders: Disclosure by Law Enforcement Officers, CSM 97-TC-15
Penal Code Sections 290 and 290.4

Statutes of 1996, Chapters 908 and 909

Statutes of 1997, Chapters 17, 80, 817, 818, 819, 820, 821 and 822
Statutes of 1998, Chapters 485, 550, 927, 928, 929 and 930

by placing a true copy thereof in an envelope addressed to:

Mr. Allan Burdick ‘Mr. Glen Haas, Bureau Chief
MAXIMUS State Controller’s Office

4320 Auburn Blvd., Suite 2000 A Division of Accounting & Reporting
Sacramento, CA 95841 ‘ 3301 C Street, Suite 500

Sacramento, CA 95816
State Agencies and Interested Parties (See attached mailing list);

and by sealing and depositing said envelope in the United States mail at Sacramento,
California, with postage thereon fully paid.

I declare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct, and that this declaration was executed on

VICTORIA SORIANO
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List Date:  01/08/1998 Mailing Information
Mailing List
Claim Number 97-TC-15 Claimant Claim of County of Tuolumne-Sheriff's
Department
Penal Code sections 290 and 290.4
Subject ‘ 908/96
Issue Sex Offenders: Disclosure by Law Enforcement Officers
Mr. Ted Buckley, Legal Advisor
Long Beach Unified School District
Legal Services Office
1515 Hughes Way Room 437 Tel: (562)997-8251
Long Beach CA 90810-1839 FAX: (562)997-8092
Interested Person
Mr. Allan Burdiclc,
MAXIMUS
4320 Auburn Blvd,, Suite 2000 Tel: (916) 485-8102
Sacramento CA 95841 FAX: (916) 485-0111
Claimant
Ms. Annette Chinn,
Cast Recovery Systems
705-2 East Bidwell Street  #294 Tel: (916)939-7901
Folsom CA 95630 FAX: (916) 939-7801
Interested Person
Ms. Susan Geanacou, Senior Staff Attorney  (A-15)
Department of Finance
915 L Street, 1 1th Floor Suite 1190 Tel: (916) 445-3274
Sacramento CA 95814 FAX: (916)327-0220
B State Agency |
Ms. Jean Green, Fiscal Technician
County of Tuoloumne
Sheriff's Department
28 N, Lower Sunset Drive Tel: (209) 535-5815
Sonora CA 95370 FAX: (209) 533-5860
Claimant
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Claim Number

Subject

Issue

97-TC-15

Claimant

Penal Code sections 290 and 250.4

508/96

Claim of County of Tuolumne-Sheriff's
Department

Sex Offenders: Disclosure by Law Enforcement Officers

Mr. Glenn Haas, Bureau Chief
State Controller's Office
Division of Accounting & Reporting

(B-8)

3301 C Street  Suite 500 Tel:  (916) 445-8757
Sacramento CA 95816 FAX: (916) 323-4807
State Agency
Mr. Leonard Kaye, Esq.,
County of Los Angeles
Auditor-Controller's Office
500 W. Temple Street, Room 603 Tel:  (213)974-8864
Los Angeles CA 90012 FAX: (213) 617-8106
Interested Person
Mr. Steve Keil,
- California State Association of Counties
1100 K Street Suite 101 Tel:  (916)327-7523
Sacramento CA 95814-394] FAX: (916) 441-5507
Interested Person
Mr. Tom Lutzenberger, Principal Analyst (A-15)
Department of Finance
915 L Street, 6th Floor Tel: (916)445-8913
Sacramento CA 95814 FAX: (916)327-0225
State Agency
Ms. Laurie McVay,
MAXIMUS
4320 Auburn Bivd,  Suite 2000 Tel: (916)485-8102
Sacramento CA 95841 FAX: (916) 485-0111
Interested Person
Mr. Paul Minney,
Spector, Middleton, Young & Minney, LLP
7 Park Center Drive Tel:  (916) 646-1400
Sacramento Ca 95825 FAX: (916) 646-1300

Interested Person
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Claim Number : 97-TC-15

Claimant

Penal Code sections 290 and 290.4

Subject 908/96 |

Claim of County of Tuolumne-Sheriff's
Department

Issue Sex Offenders: Disclosure by Law Enforcement Officers

Mr‘ Andy Nichols, Senior Manager
Centration, Inc.

12150 Tributary Pint Drive  Suite 140 Tel:  (916)351-1050

Gold River CA 95670 FAX: (916)351-1020
Interested Person

Ms. Connie Peters  (D-27),

Youth & Adult Correctional Agency

1100 1 1th Street  4th Floor Tel:  (916)323-6001

Sacramento CA 95814 FAX: (916) 442-2637

State Agency

Mr. Keith B. Petersen, President

Sixten & Associates

5252 Balboa Avenue  Suite 807 Tel: (858)514-8605

San Diego CA 92117 FAX: (858) 514-8645

Ms. Barbara Redding,

County of San Bernadino

Recorder's Office '

222 West Hospitality Lane Tel: (909) 386-8850

San Bernardino CA 92415-0018 FAX: (909) 386-8830
Interested Person

Mr. Steve Shields,

Shields Consulting Group, Inc.

1536 36th Street Tel:  (916) 454-7310

Sacramento CA 95816 FAX: (916) 454-7312
Interested Person

Mr. Jim Spano, (B-8)

State Controller's Office

Divislon of Audits (B-8)

300 Capitol Mall, Suite 518 Tel: (916) 323-5849

Sacramento CA 95814 FAX: (916) 327-0832

State Agency
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Claim Number 97-TC-15 Claimant Claim of County of Tuolumne-Sheriff's

Department
Penal Code sections 290 and 290.4
Subject 908/96
Issue Sex Offenders: Disclosure by Law Enforcement Officers

Mr. David Wellhouse,
David Wellhouse & Associates, Inc.

9175 Kiefer Blvd  Suite 12] Tel:  (916) 368-9244
Sacramento CA 55826 FAX: (916) 368-5723

Interested Person
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COMMISSION ON STATE MANDATES

NOTICE AND AGENDA'!
~ State Capitol, Room 437 .
Sacramento, California

November 21, 2002
9:30 A.M. - PUBLIC SESSION

I CALLTOORDERAND ROLL CALL
I APPROVAL OF MINUTES
| Item1  October 24, 2002

M. PROPOSED CONSENT CALENDAR (action)

Note: Ifthere are no objections to any of the followzng actlon items designated by an
asterisk (%), the Executive Director will include it on the Proposed Consent Calendar that
will be presented at the hearing. The Commzsszon wzll determme whzch items will remam
on the Consent Calendar.

IV. HEARINGS AND DECISIONS, PURSUANT TO CALIFORNIA CODE OF
REGULATIONS, TITLE 2, CHAPTER 2.5, ARTICLE 7 (action)

Note: Witnesses will be sworn int'eh mésise béfotre coﬁﬁi’deré’tioiiof Ttems 2-5
A. TEST CLAIMS | D

Item2  Standardized Account Code Structure, 97-TC-17
Brentwood Union School District;:Claimant -
Statutes 1993, Chapter 237 (SB 94) ..
Statutes 1995, Chapter 525 (AB 438).
Statutes 1997, Chapter 299 (AB 1578)
State Board of Education’s Revision of:the California
School Accounting Manual (Part IT)

Item 3 Eastview Optional Attendance Area, 99-TC-01
: Palos Verdes Peninsula Unified School District, Claimant
-Statutes 1998, Chapter 868 (SB 1681) and
Test Claim Amendment:01-TC-06
Education Code Section 48200 - - -
As Amended by Statutes 1987, Chapter 1452 (SB 998)

t This public meeting notice is available on the Internet at http:/www.csm.ca.gov,
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. B.. PROPOSED STATEMENTS OF DECISION — TEST CLAIM

Item 4%  Charter Schools II, 99-TC-03
Los Angeles County Office of Bducation and
San Diego Unified School Digtrict, Claimants
Education Code Sections 47602, 47604, 47605, 47605.5, 47607, 47613
(formerly 47613.7), 47613.5, and 47614
Statutes 1998, Chapters 34 (AB 544) and 673 (AB 2417)
California Code of Regulations, Title 5, Sections 15410-15428
California Department of Education Memorandum dated April 28, 1999

Item 5%  Redevelopment Agenczes Tax Disbursement Repor ting, 99-TC-06
County of Los Angeles, Claimant
Health & Safety Code Sections 33672.7
Statutes 1998, Chapter 39 (SB 258)

V. INFORMATIONAL' HEARING PURSUANT TO CALIFORNIA CODE OF .
REGULATIONS, TITLE 2, CHAPTER 2.5, ARTICLE 8 (actlon)

STATEWIDE COST ESTIMATES

Ttem 6%  Brown Act Reform, CSM-4469

: City of Newport-Beach, Claimant
Statutes 1993, Chapter 1136 (AB 1426)
Statutes 1993, Chapter 1137 (SB 36)
Statutes 1993, Chapter 1138 (SB 1140)
Statutes 1994, Chapter:32 (SB'752) and
Consolidation with Open Meetings Act, CSM 4257
Statutes 1986, Chapter 641 (AR 2674)

Item7* Sex Offenders: Disclosure by Law Enforcement Officers, 97-TC-15
County of Tuolumning, Claimant
Penal Code Sections 290 and 250,4
Statutes 1996, Chiapters 908 (AB~1562) arid 909 (SB 1378)
Statutes 1997, Chapters 17 (SB-947), 80 (AB 213), 817 (AB 59),
818 (AB 1303), 819 (SB 314), 820 (SB 882), 821(AB 290) and 822 (SB 1078)
Statutes 1998, Chapters 485 (AB"2803),' 550 (AB 2799), 927 (AB 796),
928 (AB 1927), 925 (AB 1745) and 930 (AB 1078)
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. . EXECUTIVE DIRECTOR’S REPORT (info)

Item 8 | Wbrkload, Legislation, Next Agenda

+ PUBLIC COMMENT

CLOSED EXECUTIVE SESSION PURSUANT TO GOVERNMENT CODE SECTIONS
11126 and 17526. (Closed Executive Session may begin at this time or may begin earlier
on this day and reconvene at the end of the meeting.)

" A. PENDING LITIGATION

To confer with and receive advice from legal counsel for con51derat10n and action, as
necessary and appropriate, upon the following matters pursuant to Government Code
. ‘section 11126, subdivision (e)(1):

1. San Diego Unified School District and San Juan Unzf led School District v.
Commission on State Mandates, et al., Case Number 00CS00810, in the Superior
Court of the State of California, County of Sacramento. CSM Case No. 01-L-04
[Physical Performance Tests]

2. County of San Bernardino v. Commission on State Mandates of the State of California,
et al., Case Number BS07309, in the Superior Court of the State of California, County
of Los Angeles, CSM Case No. 01-L-10 [Property Tax Administration)

3. City of San Diego v, Commission on State Mandates, et al., Case Number P
D039095 in the Appellate Court of the State of California;Fourth Appellate Dlstnct
Division 1. CSM Case No. 01-L-15 [Special Use; Eminent Domain] :

4, County of San Diego v. Commission on State Mandates, et al., Case Numiber D039471,
in the Appellate Court of the State of California, Fourth Appellate District, Division 1.
CSM Case No. 01-L-16 [San Diego MIA]

5. County of Los Angeles v. Commission on State Mandates, et al., Case Number
- B156870, in the Appellate Court of the State of California, Second Appellate District,
CSM Case No. 01-L-17 [Domestic Violence)

6. County of San Bernardino v. Commission on State Mandates, et al., Case Number
B158835, in the Appellate Court of the State of California, Second Appellate District,
CSM Case No. 01-L-18 [SEMS]

7. State of California, Department of F inance v. Commission on State Mandates, et al.,
Case Number 02CS00994, in the Superior Court of the State of California, County of
Sacramento. CSM Case No. 02-L-01 [School Bus Safety II].

8. San Diego Unified School District v. Commission on State Mandates, et al., Case
Number S109125, in the Supreme Court of the State of California. CSM Case
No. 02-L-02 [Pupil Expulsions] .

9. State of California, Department of Finance v. Commission on State Mandates, Kern
Union High School District; San Diego Unified School District, County of Santa
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Clara, Case Number 5109219, in the Supreme Court of the State of California,
CSM Case No. 02-L-03 [Schoo! Site Councils)

To confer with and receive advice from legal counsel, for consideration and action, as
- necessary and appropriate, upon the following matter pursuant to Government Code
section 11126, subdivision (e)(2):

« DBased on existing facts and circumstances, there is a specific matter which presents
a significant exposure to litigation against the Commission on State Mandates, its
members and/or staff (Gov. Code, § 11126, subd. (e)(2)(B)().)

B. PERSONNEL

To confer on personnel matters pursuant to Government Code sections 11126,
subdivision (a) and 17526, '

Discussion and action, if appropriate, on repznrt from the Personnel Sﬁb-C_ommittcé.
IX.  REPORT FROM CLOSED EXECUTIVE SESSION
ADJOURNMENT |

For information, contact:

Paula Higashi, Executive Director
Commission on State-Mandates

980 Ninth Street, Suite 300
Sacramento, CA 95814

(916) 323-3562

(916) 445-0278 Fax
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Hearing: November 21, 2002
J:\mandates\1997\97(c15\sce\scedraft.doc

Item 7
Proposed Statewide Cost Estimate
Penal Code Sections 290 and 290.4

Statutes 1996, Chapters 908 and 909
Statutes 1997, Chapters 17, 80, 817, 818, 819, 820, 821, and 822
Statutes 1998, Chapters 485, 550, 927, 928, 929, and 930

Sex Offenders: Disclosure by Law Enforcement Officers
(“Megan’s Law”™) :

Executive Summary

The test claim legislation imposes new requirements on local law enforcement agencies
regarding notification to Department of Justice of registration of certain convicted sex offenders
and provides for public disclosure of the identity of registered sex offenders by local law
enforcement agencies.

The County of Tuolumne filed the test claim on December 30, 1999 and amended the test claim
on July 14, 1999, The Commission adopted the Statement of Decision on August 23, 2001, and
the Parameters and Guidelines on March 28, 2002, Eligible claimants were required to file
initial reimbursement claims with the State Controller’s Office (SCO) by October 1, 2002, The
SCO provided the unaudited actual claim totals to the Commission on November 5, 2002.

Methodology
To arrive at the total statewide cost estimate;:

o Staff used unaudited actual claims filed with the SCO for prior fiscal years (FY) by
eligible claimants.’

o Staff projected totals for FY 2002-03 by multiplying the FY 2001-02 claim total filed by
claimants with the SCO times the implicit price deflator for 2002-03 (2.2%), as forecasted
by the Department of Finance. Staff projected totals for FY 2003-04 by multiplying the
2002-03 estimate by the implicit price deflator for 2003-04 (3.2 %).

Staff Recommendation

Staff recommends that the Commission adopt the proposed statewide cost estimate of
$32,707,000 for costs incurred in complying with the Sex Offenders. Disclosure by Law
Enforcement Officers (“Megan’s Law”) provisions,

' State Controller’s Office data as of November 5, 2002,
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Hearing: November 21, 2002 .
Proposed Statewide Cost Estimate
Penal Code Sections 290 and 290.4

Statutes 1996, Chapters 908 and 909
Statutes 1997, Chapters 17, 80, 817, 818, 819, 820, 821, and 822
Statutes 1998, Chapters 485, 550, 927, 928, 929, and 930

Sex Offenders. Disclosure by Law Enforcement Officers
(“Megan’s Law”)

Mandate Background

The test claim legislation imposes new requirements on local law enforcement agencies
regarding notification to Department of Justice of registration of certain convicted sex offenders
and provides for public disclosure of the identity of registered sex offenders by local law
enforcement agencies. Municipal police departments of cities with a population of less than
200,000 are exempt from this requirement.

The County of Tuolumne filed the test claim on December 30, 1999 and amended the test claim
on July 14, 1999. The Commission adopted the Statement of Decision on August 23, 2001, and
the Parameters and Guidelines on March 28, 2002. Eligible claimants were required to file
initial reimbursement claims with the State Controller’s Office (SCO) by October 1, 2002. The
(SCO) provided the unaudited actual claim totals to the Commission on November 5, 2002.

Period of Reimbursement

All mandated costs incurred on or after July 1, 1996, for compliance with the mandate are
reimbursable, unless otherwise specified below.?

Eligible Claimants

Any county, city, city and county, or community college district, that has incurred increased
costs as a direct result of this mandate is eligible to claim reimbursement of these costs, except
as limited in Section IV, activity 12.

? The statutes have different operative dates; therefore the reimbursement period for some activities may begin on a
different date.
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Reimbursable Activities

For each eligible claimant, the following activities are eligible for reimbursement:

A. One- Tune Activities

1.

2.

3.

Train staff on implementing the reimbursable activities listed in Section IV, activities 2
through 13. (Ome-time activity per employee.)

Develop internal policies, procedures, and manuals to implement Sex Offenders:
Disclosure by Law Enforcement Officers (“Megan’s Law”).

Notify every registered sex offender convicted prior to January 1, 1997, within the
claimant’s jurisdiction of the reduction in the time to register or reregister from 14 days
to 5 days. (Pen. Code, § 290, subd. (1)(1).)* (Reimbursement period begins

October 8, 1997.)

B. On-Going Activities

4.

-~

[».e]

\D

Develop, collect, and transmit sex offender registrations from the local jurisdiction
directly into the Department of Justice Violent Crime Information Network.
(Pen. Code, § 290, subd. (a)(1)(F).)* (Reimbursement period begins January 1, 1999.)

. Remove a sex offender’s registration from the local jurisdiction’s files within 30 days of

receiving notice to do so from the Department of Justice. (Pen. Code, § 290,
subd. (a)(2)(F)(1).)’ (Reimbursement period begins October 8, 1997.)

. If the local law enforcement agency is the current place of incarceration, pre-registration

of a convicted sex offender, including the obtaining of a current photograph and
fingerprints of the offender as well as a written statement relaying information as is
required by the Department of Justice. Notify the sex offender as acknowledgement of
the information contained within the pre-registration statement. (Pen. Code, § 290,
subd. (e)(1)(A-C).)® (Reimbursement period begins October 8, 1997.)

. Verify that the sex offender’s signed-statement contains the name and address of the

offender’s employer, and the address of the offender’s place of employment if it is
different from the employer’s main address. (Pen. Code,§ 290, subd. (e)(2)(A).)’
(Reimbursement period begins October 8, 1997.)

. Verify that the offender’s registration includes information related to any vehicle

regularly driven by the offender, including license number, make, model, and such
other information as may be requested by the Department of Justice. (Pen. Code,
§ 290, subd. (€)(2)(C).)* (Reimbursement period begins October 8, 1997.)

. Verify that the convicted sex offender has adequate proof-of residence, as determined by

the Department of Justice; proof of residence is currently limited to a California driver’s

> As amended by Statutes 1997, chapter 821, an urgency statute effective October 8, 1997,
* As added by Statutes 1998, chapter 929.

* As added by Statutes 1997, chapter 821.

¢ As added by Statutes 1997, chapter 821.

7 As added and amended by Statutes 1997, chapter 821.

8 Asadded and amended by Statutes 1997, chapter 821,
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license, California identification card, recent rent or utility receipt, printed personalized
checks or other recent banking documents, or any other information that the registering
official believes is reliable. If the offender does not have a residence, and no reasonable
expectation of obtaining a residence in the foreseeable future, then the local law
enforcement agency shall obtain a statement to that effect from the sex offender. (Pen.
Code, § 290, subd. (e)(2)(E).)’ (Reimbursement period begins January 1, 1999.)

10. Provide high-risk sex offenders a printed form from the Department of Justice regarding
reevaluation in order to be removed from the high-risk classification.
(Pen. Code, § 290, subd. (n)(1)(G)(ii).)"® (Reimbursement period begins
September 25, 1996.)

11. Maintain such photographs and statistical information concerning high-risk sex offenders
as is received quarterly from the Department of Justice. (Pen. Code, § 290,
subd. (n)(2).)"" (Reimbursement period begins September 25, 1996.)

12. For sheriff’s departments in each county, municipal police departments of cities with a
population of more than 200,000, and police departments or community college
districts, to provide the necessary equipment, and staff assistance for the public to access
the sex offender information provided by the Department of Justice on CD-ROM or
other electronic medium, and to obtain information from individuals requesting access to
the CD-ROM as required by the Department of Justice. (Pen. Code, § 290.4, subd.
(a)(4)(A).)"* (Reimbursement period: September 25, 1996 through
December 31, 2003.)

13.Maintain records of those persons requesting access to the information contained within
the CD-ROM or other electronic medium for a minimum of five years, and costs of
destruction of such records at the end of such time. Additionally, a record of the means
and dates of dissemination of information regarding high-risk offenders must be
maintained for a minimum of five years, and costs of destruction at the end of such
time. (Pen. Code, § 290, subd. (0).)” (Reimbursement period begins
October 8, 1997.)

® As added by Statutes 1998, chapters 928 and 929.

"0 As added by Statutes 1996, chapter 908, an urgency statute effective September 25, 1996.

'' As added by Statutes 1996, chapter 908.

'2 As added by Statutes 1996, chapter 908. Penal Code section 290.4 contains a sunset provision wherein it is only
operative until January 1, 2004,

¥ As amended by Statutes 1997, chapter 821.
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Assumptions
Staff made the following assumptions:
e The claiming data is accurate, although unaudited.

e There may be late or amended claims filed. However, if actual claims exceed the
statewide cost estimate, the SCO will report the deficiency to the Legislature for
inclusion in the next year’s claims bill.™

Methbdology
To arrive at the total statewide cost estimate:

o Staff used unaudited actual claims filed with the SCO for prior fiscal years (FY) by
eligible claimants."

o Staff projected totals for FY 2002-03 by multiplying the FY 2001-02 claim total filed by
claimants with the SCO times the implicit price deflator for 2002-03 (2.2 %), as forecasted
by the Department of Finance. Staff projected totals for FY 2003-04 by multiplying the
2002-03 estimate by the implicit price deflator for 2003-04 (3.2%).

Staff Becommendation

Staff recommends that the Commission adopt the proposed statewide cost estimate of $32,707,000
for costs incurred in complying with the Sex Offenders.: Disclosure of law Enforcement Officers
(Megan's Law) provisions.

" To date, the City of San Diego, the City and County of San Francisco, ahd the Counties of San Bernardino and

San Diego have not submitted claims,
'3 State Controller’s Office data as of November 5, 2002.
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Following is a breakdown of estimated total costs per fiscal year:

Estimate Total

Fiscal Year #of Amount | # of Amount Combined

Community Claimed | City/County Claimed by | Claim Totals

College by Claims Filed | Cities/

District CCDs with the SCO | Counties

(CCD) Claims

Filed with the

SCO
1996-97 0 0 108 $1,184,009 | $1,184,009
1997-98 0 0 169 $3,400,076 | $3,400,076
1998-99 0 0 193 $3,532,179 | $3,532,179
1999-00 0 0 202 $4,675,008 | $4,675,008
2000-01 0 0 206 $5,084,985 | $5,084,985
2001-02 1 $2,097 185 $4,818,381 = $4,820,478
2002-03 (2.2%)" n/a $2,143 n/a $4,924,385 | $4,926,528

112003-04 (3.2%)" n/a $2,212 n/a $5,081,965 | $5,084,177

Subtotals $6,452 $32,700,988
Total $32,707,440
Statewide Cost $32,707,000

(Rounded)

Because the reported costs are prior to audit and partially based on estimates, the statewide cost
estimate of $32,707,440 has been rounded to $32,707,000.

'® Implicit Price Deflator as forecast by Department of Finarce,

7 Ibid,
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comments from members? Motion-?

MEMBER WILLIAMS: Move to adopt.

MEMBER LAZAR: Second.

CHAIR PORINI: Okay. Looks like we can do
that unanimously. Thank you. Much easier to count
with a smaller number.

MS. HIGASHI: This brings us to the
proposed consent calendar. It consists of items 4,
5, and 7. Four and 5 are adoption of the proposed
statements of decision on Charter Schools II, and
Redevelopment Agencies, Tax Disbursement Reporting.

Item 7 is adoption of the proposed
statewide cost estimate on sex offenders, Disclosure
by Law Enforcement Officers.

CHATIR PORINI: We have the consent
calendar befofe us. Do I have a motion?

VICE CHAIR SHERWOCD: Move to adopt.

MEMBER WILLIAMS: Second.

CHAIR PORINI: All right. We have a
motion and a second to adopt the consent calendar.
All those in favor, indicate with aye.

MEMBER LAZAR: Aye.

MEMBER WILLIAMS: Aye.

CHAIR PORINI: Aye.

VICE CHAIR SHERWOOD: Aye.

Northern California Court Reporters
Toll Free (888)600-NCCR
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23

24

25

CHAIR PORINI: Opposed? Consent calendar

carries.

MS. HIGASHI: TItem 2 has been postponed at
the request of the claimant. And item 6 has been
postponed by staff. Both items will be set for

hearing in January.

CHAIR PORINI: This is the smallest agenda.

we've had in four years.

VICE CHAIR SHERWOOD: I believe so.

MS. HIGASHI: I think the only one that
would be shorter would be the one we had in SB1033.

CHAIR PORINI: Short because there was
only one item.

MS. HIGASHI: We only had one item. But
we've also -- we're also following a period where
we've had the most litigation, I think, in the
history of the Commission. So that's another
factor.

VICE CHAIR SHERWOOD: One comment on
numpber 2, here. I hope everyone is clear on that we
will be hearing this in January. I think your
letter was very direct and to the point.

MS. HIGASHI: Yes. It's set for
January.

CHAIR PORINI: All right. Then we'll go

Northern California Court Reporters
Toll Free (888)600-NCCR
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Present:

Absent:

Vacant:

MINUTES -

COMMISSION ON STATE MANDATES

State Capitol, Room 437
Sacramento, California
November 21, 2002

Chairperson Annette Porini
Representative of the Director of the Department of Finance
Member William Sherwood
Representative of the State Treasurer
Member Sherry Williams
Representative of the Director of the Office of Planning and Research
Member John Lazar
City Council Member

Walter Barnes, Representative of the State Controller

Local Elected Official
Public Member

CALL TO ORDER AND ROLL CALL
Chairperson Porini called the meeting to order at 9:40 a.m.
APPROVAL OF MINUTES

Item 1 October 24, 2002

Upon motion by Member Williams and second by Member Lazar, the minutes were unanimously

adopted.

PROPOSED CONSENT CALENDAR

HEARINGS AND DECISIONS, PURSUANT TO CALIFORNIA CODE OF REGULATIONS,
TITLE 2, CHAPTER 2.5, ARTICLE 7 (action)

PROPOSED STATEMENTS OF DECISION - TEST CLAIMS

Item 4 Charter Schools II, 99-TC-03

Los Angeles County Office of Education and

San Diego Unified School District, Claimants

Education Code Sections 47602, 47604, 47605, 47605.5, 47607, 47613
(formerly 47613.7), 47613.5, and 47614

Statutes 1998, Chapters 34 (AB 544) and 673 (AB 2417)

California Code of Regulations, Title 5, Sections 15410-15428
California Department of Education Memorandum dated April 28, 1999

Item 5 Redevelopment Agencies — Tax Disbursement Reportihg, 99-TC-06

County of Los Angeles, Claimant
Health & Safety Code Section 33672.7
Statutes 1998, Chapter 39 (SB 258)
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INFORMATIONAL HEARING PURSUANT TO CALIFORNIA CODE OF REGULATIONS,
TITLE 2, CHAPTER 2.5, ARTICLE 8§ (action)

PROPOSED STATEWIDE COST ESTIMATE

Item 7 Sex Offenders: Disclosure by Law Enforcement Officers, 97-TC-15
County of Tuolumne, Claimant
Penal Code Sections 290 and 290.4
Statutes 1996, Chapters 908 (AB 1562) and 909 (SB 1378)
Statutes 1997, Chapters 17 (SB 947), 80 (AB 213), 817 (AB 59),
818 (AB 1303), 819 (SB 314), 820 (SB 882), 821(AB 250) and 822 (SB 1078)
Statutes 1998, Chapters 485 (AB 2803), 550 (AB 2799), 927 (AB 796),
928 (AB 1927), 929 (AB 1745), and 930 (AB 1078)

Member Sherwood moved for adoption of the consent calendar, which consisted of items 4, 5,
and 7. With a second by Member Williams, the consent calendar was unanimously adopted.

HEARINGS AND DECISIONS, PURSUANT TO CALIFORNIA CODE OF
REGULATIONS, TITLE 2, CHAPTER 2.5, ARTICLE 7

TEST CLAIMS

Ttem 2 Standardized Account Code Structure, 97-TC-17
Brentwood Union School District, Claimant
Statutes 1993, Chapter 237 (SB 94)
Statutes 1995, Chapter 525 (AB 438)
Statutes 1997, Chapter 299 (AB 1578)
State Board of Education’s Revision of the California
School Accounting Manual (Part IT)

Item 2 was postponed at the claimant’s request. Member Sherwood confirmed that Item 2 will
be heard in January as stated in the [Executive Director’s] letter to claimant.

Item 3 Eastview Optional Attendance Area, 99-TC-01 ‘
Palos Verdes Peninsula Unified School District, Claimant
Statutes 1998, Chapter 868 (SB 1681) and
Test Claim Amendment 01-TC-06
Education Code Section 48200 ,
As Amended by Statutes 1987, Chapter 1452 (SB 998)

Camille Shelton, Senior Commission Counsel, presented this item. She noted that this test claim
was originally presented to the Commission on August 29, 2002. At that hearing, the
Commission continued the matter for approval of the staff analysis on the issue of whether the
test claim legislation imposed a higher level of service. '

Ms. Shelton noted that this test claim was filed on two statutes. The uncodified test claim statute
grants those parents and legal guardians who reside in the area of Eastview, the choice of
sending their children to school in either Palos Verdes Peninsula Unified School District or the
Los Angeles Unified School District. The second test claim statute, Education Code section
48200, as amended in 1987, generally provides that each person between the ages of six and 18
years is subject to compulsory full-time education in the school district in which the residence of
either the parent or legal guardian is located.
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Present:

Absent:

Vacant:

MINUTES

COMMISSION ON STATE MANDATES

State Capitol, Room 437
Sacramento, California
November 21, 2002

Chairperson Annette Porini
Representative of the Director of the Department of Finance
Member William Sherwood
Representative of the State Treasurer
Member Sherry Williams
Representative of the Director of the Office of Planning and Research
Member John Lazar
City Council Member

Walter Barnes, Representative of the State Controller

Local Elected Official
Public Member

CALL TO ORDER AND ROLL CALL

Chalrpl son Porini called the meeting to order at 9:40 a.m.
APPR.VAL OF MINUTES

“ o Ttem 1

October 24, 2002

Upon motion by Member Williams and second by Member Lazar, the minutes were unanimously

adopted.

PROPOSED CONSENT CALENDAR

HEARINGS AND DECISIONS, PURSUANT TO CALIFORNIA CODE OF REGULATIONS,
TITLE 2, CHAPTER 2.5, ARTICLE 7 (action)

PROPOSED STATEMENTS OF DECISION - TEST CLAIMS

Item 4

Item 5

Charter Schools II, 99-TC-03

Los Angeles County Office of Education and

San Diego Unified School District, Claimants

Education Code Sections 47602, 47604, 47605, 47605.5, 47607, 47613
(formerly 47613.7), 47613.5, and 47614

Statutes 1998, Chapters 34 (AB 544) and 673 (AB 2417)

California Code of Regulations, Title 5, Sections 15410-15428
California Department of Education Memorandum dated April 28, 1999

Redevelopment Agencies — Tax Disbursement Reporting, 99-TC-06
County of Los Angeles, Claimant

Health & Safety Code Section 33672.7

Statutes 1998, Chapter 39 (SB 258)
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INFORMATIONAL HEARING PURSUANT TO CALIFORNIA CODE OF REGULATIONS,
TITLE 2, CHAPTER 2.5, ARTICLE 8 (action)

PROPOSED STATEWIDE COST ESTIMATE

Ttem 7 Sex Offenders: Disclosure by Law Enforcement Officers, 97-TC-15
County of Tuolumne, Claimant
Penal Code Sections 290 and 290.4
Statutes 1996, Chapters 908 (AB 1562) and 909 (SB 1378)
Statutes 1997, Chapters 17 (SB 947), 80 (AB 213), 817 (AB 59),
818 (AB 1303), 819 (SB 314), 820 (SB 882), 821(AB 290) and 822 (SB 1078)
Statutes 1998, Chapters 485 (AB 2803), 550 (AB 2799), 927 (AB 796),
928 (AB 1927), 929 (AB 1745), and 930 (AB 1078) .

Member Sherwood moved for adoption of the consent calendar, which consisted of items 4, 5,
and 7. With a second by Member Williams, the consent calendar was unanimously adopted.

HEARINGS AND DECISIONS, PURSUANT TO CALIFORNIA CODE OF
REGULATIONS, TITLE 2, CHAPTER 2.5, ARTICLE 7

TEST CLAIMS

Ttem 2 Standardized Account Code Structure, 97-TC-17
Brentwood Union School District, Claimant
Statutes 1993, Chapter 237 (SB 94)
Statutes 1995, Chapter 525 (AB 438)
Statutes 1997, Chapter 299 (AB 1578) "
State Board of Education’s Revision of the California
School Accounting Manual (Part II)

Item 2 was postponed at the claimant’s request. Member Sherwood confirmed that Item 2 will
be heard in January as stated in the [Executive Director’s] letter to claimant.

Item 3 Eastview Optional Attendance Area, 99-TC-01
Palos Verdes Peninsula Unified School District, Claimant
Statutes 1998, Chapter 868 (SB 1681) and
Test Claim Amendment 01-TC-06
Education Code Section 48200
As Amended by Statutes 1987, Chapter 1452 (SB 998)

Camille Shelton, Senior Commission Counsel, presented this item. She noted that this test claim
was originally presented to the Commission on August 29, 2002, At that hearing, the
Commission continued the matter for approval of the staff analysis on the issue of whether the
test claim legislation imposed a higher level of service.

Ms. Shelton noted that this test claim was filed on two statutes. The uncodified test claim statute
grants those parents and legal guardians who reside in the area of Eastview, the choice of
sending their children to school in either Palos Verdes Peninsula Unified School District or the
Los Angeles Unified School District. The second test claim statute, Education Code section
48200, as amended in 1987, generally provides that each person between the ages of six and 18
years is subject to compulsory full-time education in the school district in which the residence of
either the parent or legal guardian is located.
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Ms. Shelton stated that staff prepared two separate analyses. Staff Analysis One, which is

essentially the same staff analysis presented in August, denies the test claim for the following
reasons:

1. The uncodified test claim statute does not impose any mandated activities on claimant.

2. The state, through the test claim legislation, has not mandated a new program or higher
level of service to house and educate Eastview students, and has not shifted the financial
responsibility of housing and educating students from the state to the claimant district;
and

3. A claim for the loss of rental income is not subject to article XIII B, section 6, because
lost rental income does not constitute an expenditure.

Staff Analysis Two is new. In this analysis, staff confirmed that the test claim legislation
qualifies as a program under article VIII B, section 6. The analysis also supports the
Commission finding that the test claim legislation imposes a new program or a higher level of
service for the activities of receiving and recording the parent election, and determining whether
the newly enrolled student resides in the Eastview area. The analysis continues to recommend
that the activities of housing and educating Eastview students do not constitute a new program or
higher level of service, Staff Analysis Two also provides the Commission with two options for
action on the issue of costs mandated by the state.

Option A would deny the test claim based on a finding by the Commission that Government
Code section 17556 (a) applies to this claim. This section prohibits reimbursement, if the
Commission determines, based on the evidence in the record, that the claimant requested
legislative authority to implement the Eastview Optional Attendance program.

Option B would approve the test claim for the activities of receiving and recording the parent
election and determining whether the newly enrolled student resides in the Eastview area. Under
this option, the Commission would find that the claimant did not request legislative authority to
implement the Eastview Optional Attendance program, but merely provided general support for
the legislation. Thus, under this option, Government Code section 17556 (a) does not apply.

Staff recommended that the Commission adopt the analysis and conclusion for Staff Analysis
One, which denies the test claim.

Parties were represented as follows: Ira Tobin, Superintendent, Palos Verdes Peninsula Unified
School District; Bruce Auld, Deputy Superintendent, Palos Verdes Peninsula Unified School
District; David Scribner, with Spector, Middleton, Young & Minney, representing the claimant;
Dan Troy, Department of Finance; and Susan Geanacou, Department of Finance.

Mr. Scribner stated that the claimants continue to disagree with Staff Analysis One. He stated
that they agree with staff’s findings under Staff Analysis Two, Option B in issue 3 and
recommended that this be the way the Commission vote in this matter.

M. Scribner stated that there was one additional activity that doesn’t fall within the City of San
Jose shift that staff implies in Staff Analysis Two. He stated that City of San Jose should not.
apply and would like the Commission to find that those activities related to parent elections and
the costs associated with opening two schools, Dapplegray and Ridgecrest, to house Eastview
pupils are reimbursable.
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Mr. Scribner argued that the City of San Jose case was not applicable. He stated that

City of San Jose dealt with two entities that are specifically defined in Government Code under
17518, counties and cities. He maintains that staff has expanded City of San Jose to include
school districts. He noted that the court stated that although cities, counties and school districts
are considered political subdivisions of the state under the Constitution, for purposes of
subvention analysis, cities and counties and school districts are held out separately. Mr. Scribner
noted that school districts are defined under Government Code section 17519, which is separate
from the definition of cities and counties. For that reason applying the City of San Jose to school
districts is an expansion.

Mr. Scribner claimed that the costs and activities associated with reopening Dapplegray and
Ridgecrest do not fall under a shift theory for another reason. He stated that in City of San Jose
the county was allowed to shift costs to the city. He maintains that this has not happened here.
Los Angeles Unified School District has not been given the authority to shift these students.
Staff says that the parent is the one that begins the shift. Thus, for the shift theory to work, the
parent would need to be an entity of the Los Angeles Unified School Dlstnct acting on the
school’s behalf, Mr. Scribner asserted that the state’s parent election program allowed pupils
from the Los Angeles Unified School District to be placed in Palos Verdes, which required the
Palos Verdes to engage in activities to open Dapplegray and Ridgecrest. Mr. Scribner maintains
that the state-mandated program of parent election and costs related to having to reopen
Dapplegray and Ridgecrest are reimbursable because City of San Jose does not apply to either.
He requested the Commission find that the activities related to parent election and those
activities and costs related to reopening Dapplegray and Ridgecrest are reimbursable.

Mr. Auld commented that when it comes to the duty to house and educate children, the
Education Code assumes that resources, such as developer fee revenue and ability to pass bonds,
come with that duty, so the residents who benefit from the facilities will help pay for the costs.
In this instance, developer fees and bond indebtedness that residents pay are associated with

Los Angeles Unified School District, not Palos Verdes. Therefore he suggested that this section
of code should not be applicable here.

Ms. Shelton commented that the claimant may have misinterpreted the staff analysis. She stated
that for the issue of housing and education, Staff Analysis Two allows the Commission to find
that housing and education is subject to article XIII B, section 6 because now they have to take
these students. However, the next issue the Commission has to look at is whether or not housing
and educating those students constitutes a new program or higher level of service. Ms. Shelton
stated that the claimant had, until recently, continually argued that the test claim legislation is
either a new program or a higher level of service. Recent comments received from the claimant
now state that it’s not a new program but a higher level of service.

Ms. Shelton explained that the courts of appeal and case law that give the Commission guidance
in this area say that you have to read a new program or higher level of service in conjunction
with each other. First, they require new acts be mandated by the state. Here, the activities of
housing and educating students are not new. She also stated that the activity of reopening the
two schools was not mandated by the state, but a discretionary choice left up to the school
district. A new program or higher level of service can also be shown under the Lucia Mar theory
if there has been a shift of financial responsibility from the state to the school districts. For the
financial shift theory to work, two factors must be present. The state, at the time of article

XIII B, section 6 was enacted, had to have both administrative and financial control over the
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program. Ms. Shelton stated that neither of those factors is present here because when that
section was enacted, it was the local school districts that had the administrative and partial
financial control of school districts. She also stated that the California Supreme Court has

clearly held that the primary duty of the local school district is to house and educate students, so
there has been no shift.

Ms. Shelton further cla.riﬁed that City of San Jose is just one of the authorities cited. She stated
that staff relied on the Lucia Mar case, and the County of Sonoma, the City of El Monte, and the
County of Los Angeles cases. Further, City of San Jose is just another case in a series of cases
that hold that Lucia Mar is not applicable. In this case, the test in Lucia Mar does apply whether
or not the claimant is a local agency or a school district, because the interpretation by the court is
an interpretation of article XIII B, and it gives direction to the Commission on how to apply
article XIII B, section 6.

Ms. Shelton stated that the court looks at who traditionally performs the governmental activity
that is the subject of the test claim. In City of San Jose, the court determined that counties have
traditionally performed the function of detaining and holding people that are arrested. A similar
situation applies here. It is not the state that has been traditionally educating the students, but the
local school district. Ms. Shelton maintained that under any theory suggested by the court, there
has been no showing that the state has imposed a new program or hlgher level of service to house
and educate students.

Ms. Ge_anacou supported Staff Analysis One and strongly urged its adoption.

Member Williams agreed with Staff Analysis One and made a motion that was seconded by
Chairperson Porini, to adopt Staff Analysis One and deny the claim in its entirety. The motion
passed, 3-1, with Member Sherwood voting “No.”

INFORMATIONAL HEARING PURSUANT TO CALIFORNIA CODE OF
REGULATIONS, TITLE 2, CHAPTER 2.5, ARTICLE 8 (action)

STATEWIDE COST ESTIMATE

Item 6 Brown Act Reform, CSM 4469
City of Newport Beach, Claimant
Statutes 1993, Chapter 1136 (AB 1426)
Statutes 1993, Chapter 1137 (SB 36)
Statutes 1993, Chapter 1138 (SB 1140)
Statutes 1994, Chapter 32 (SB 752) and
Consolidation with Open Meetings Act, CSM 4257
Statutes 1986, Chapter 641 (AB 2674)

Item 6 was postponed by staff.
EXECUTIVE DIRECTOR’S REPORT

Ttem 8 Workload, Legislation, Next Agenda
Ms. Higashi noted the following:

o Workload. The new procedure where claimants can file duplicate test claim will result in
some consolidation of claims. The 83 test claims shown on the November 7 report is
expected to amount to 63 agenda items because of the consolidations that are proposed.
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Of the 127 incorrect reduction claims noted, 46 are for one particular mandate. The
hearing on those will be set for January. -

e Legisiation. The Report to the Legislature was issued after the budget was adopted.

e Future Hearing Agendas. The Brown Act Reform statewide cost estimate will be set for the
December agenda if the data is received from the State Controller’s Office. The January
agenda will include the Standardized Account Code test claim. Also the parameters and
guidelines boilerplate issue, Investment Reports, and the incorrect reduction claims on
Certification for Teacher Evaluators. Crime Victims Domestic Violence Incident Reports
will be moved to February.

PUBLIC COMMENT

Paula Higashi and Nancy Patton were acknowledged for their 25 years of state service and
presented with 25-year plaques.

CLOSED EXECUTIVE SESSION PURSUANT TO GOVERNMENT CODE SECTIONS
11126 and 17526.

To confer with and receive advice from legal counsel, for consideration and action, as

necessary and appropriate, upon the following matters pursuant to Government Code
section 11126, subdivision (e)(1):

1. San Diego Unified School District and San Juan Unified School District v.
Commission on State Mandates, et al., Case Number 00CS00810, in the Superior
Court of the State of California, County of Sacramento.

CSM Case No. 01-L-04 [Physical Performance Tests]

2. County of San Bernardino v. Commission on State Mandates of the State of
California, et al., Case Number BS07309, in the Superior Court of the State of
California, County of Los Angeles.

CSM Case No. 01-L-10 [Property Tax Administration]

3. City of San Diego v. Commission on State Mandates, et al., Case Number
D039095 in the Appellate Court of the State of California, Fourth Appellate District,
Division 1. CSM Case No. 01-L-15 [Special Use; Eminent Domain)

4. County of San Diego v. Commission on State Mandates, et al., Case Number
D039471, in the Appellate Court of the State of California, Fourth Appellate District,
Division 1. CSM Case No. 01-L-16 [San Diego MIA]

5. County of Los Angeles v. Commission on State Mandates, et al., Case Number
B156870, in the Appellate Court of the State of California, Second Appellate District.
CSM Case No. 01-L-17 [Domestic Violence]

6. County of San Bernardino v. Commission on State Mandates, et al., Case Number

B158835, in the Appellate Court of the State of California, Second Appellate District.
CSM Case No. 01-L-18 [SEMS]

7. State of California, Department of Finance v. Commission on State Mandates, et al.,
- Case Number 02CS00994, in the Superior Court of the State of California, County of
Sacramento. CSM Case No. 02-L-01 [School Bus Safety II].
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8. San Diego Unified School District v. Commission on State Mandates, et al., Case
Number S109125, in the Supreme Court of the State of California.
CSM Case No. 02-L-02 [Pupil Expulsions]

9. State of California, Department of Finance v. Commission on State Mandates, Kern
Union High School District; San Diego Unified School District, County of Santa
Clara, Case Number S109219, in the Supreme Court of the State of California.
CSM Case No. 02-L-03 [School Site Councils)

To confer with and receive advice from legal counsel, for consideration and action, as

necessary and appropriate, upon the following matter pursuant to Government Code
section 11126, subdivision (e)(2):

o Based on existing facts and circumstances, there is a specific matter which
presents a significant exposure to litigation against the Commission on State
Mandates, its members and/or staff (Gov. Code, § 11126, subd. (e)(2)(B)(i).)

PERSONNEL

To confer on personnel matters pursuant to Government Code sections 11126,
subdivision (a), and 17526.

Discussion and action, if appropriate, on report from the Personnel Sub-Committee.

Hearing no further comments, Chairperson Porini adjourned into closed executive session
pursuant to Government Code section 11126, subdivision (e), to confer with and receive advice
from legal counsel for consideration and action, as necessary and appropriate, upon the pending
litigation listed on the published notice and agenda; and Government Code sections 11126,

subdivision (a), and 17526, to confer on personnel matters listed on the published notice and
agenda.

REPORT FROM CLOSED EXECUTIVE SESSION

Chairperson Porini reported that the Commission met in closed executive session pursuant to
Government Code section 11126, subdivision (e), to confer with and receive advice from legal
counsel for consideration and action, as necessary and appropriate, upon the pending litigation
listed on the published notice and agenda; and Government Code sections 11126,

subdivision (a), and 17526, to confer on personnel matters listed on the published notice and
agenda.

ADJOURNMENT

Hearing no further business and upon motion by Member Williams and second by Vice Chair
Sherwood, Chairperson Porini adjourned the meeting at 11:20 a.m.

PAULA HIGASHI
Executive Director
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STATE OF CALIFORNIA GRAY DAVIS, Govarnor

COMMISSION ON STATE MANDATES
980 NINTH STREET, SUITE 300

SACRAMENTQ, CA 95814

PHONE: (916) 323-3562

FAX: (316) 445-0278

E-mall: csminfo@csm.ca.gov

November 22, 2002

Mr. Allan Burdick
MAXIMUS

4320 Auburn Blvd., Suite 2000
Sacramento, CA 95841

And Affected State Agencies and Interested Parties (See Mailing List)

RE: Adopted Statewide Cost Estimate '
Sex Offenders: Disclosure by Law Enforcement Officers (“Megan’s Law), 97-TC-15
County of Tuolumne, Claimant
Penal Code Sections 290 and 290.4
Statutes of 1996, Chapters 908 and 909
Statutes of 1997, Chapters 17, 80, 817, 818, 819, 820, 821 and 822
Statutes of 1998, Chapters 485, 550, 927, 928, 929 and 930

On November 21, 2002, the Commission on State Mandates adopted the statewide cost
estimate of $32,707,000 for the above named program. This amount will be included in our
next Report to the Legislature.

Please call Julie Shelton at 916-323-5862 if you have any questions.

Sincerely,

oWy

PAULA HIGASH r
Executive Director

j:\mandates\1997\97tc15\sce\sceadoptirans.doc
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SEX OFFENDERS: DISCLOSURE BY LAW ENFORCEMENT OFFICERS
(“MEGAN’S LAW?”)

Statewide Cost Estimate
Adopted: November 21, 2002

Penal Code Sections 290 and 290.4
Statutes 1996, Chapters 908 and 909
Statutes 1997, Chapters 17, 80, 817, 818, 819, 820, 821, and 822
Statutes 1998, Chapters 485, 550, 927, 928, 929, and 930

Mandate Background

The test claim leglslatlon imposes new requlrements on local law enforcement agencies
regarding notification to Department of Justice of reglstratlon of certain convicted sex offenders
and provides for public disclosure of the identity of registered sex offenders by local law
enforcement agencies.. Municipal police departments of cities with a population of less than
200,000 are exempt from this requirement.

The Courity of ’Iholumne filed the test claim on December 30, 1999 and amended the test claim
on July 14, 1999, The Comlmssmu adopted the Statement of Decision on August 23, 2001, and
the Parameters and. Guidelines on March 28, 2002. Eligible claimants were required to file
initial reimbursement claims with the State Controller’s Office (SCO) by October 1, 2002. The
(SCO) provided the unaudited actual claim totals to theé Commission on November 5 2002

Period of Reunbursement

All mandated costs mcurred on or- after July 1, 1996 for compliance with the mandate are
reimbursable, unless otherwise specified below

Eligible Claimants

Any county, city, city and county, or commiinity college district, that has incurred increased
costs as a direct result of this mandate is eligible to claim reimbursement of:these costs, except
as limited in Section IV, activity 12. '

Reimbursable Activities
For each eligible claimant, the following activities are eligible for reimbursement:
A. One-Time Activities '

1. Train staff on implementing the reimbursable activities listed in Section IV, activities 2
through 13. (Ome-time activity per employee.) -

! The statutes have different operative dates; therefore the reunbursement period for some activities may begin on a
different date.
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B.

Develop internal policies, procedures, and manuals to implement Sex Offenders.
Disclosure by Law Enforcement Officers (“Megan’s Law”).

. Notify every registered sex offender convicted prior to January 1, 1997, within the

claimant’s jurisdiction of the reduction in the time to register or reregister from 14 days
to 5 days. (Pen. Code, § 290, subd. (1)(1).)* (Reimbursement period begins
October 8, 1997.)

On-Going Activities

4.

Develop, collect, and transmit sex offender registrations from the local jurisdiction
directly into the Department of Justice Violent Crime Information Network.
(Pen. Code, § 290, subd. (a)(1)(F).)? (Reimbursement period begins January 1, 1999.)

. Remove a sex offender s registration from the local Jurlsdlctron s files within 30 days of

receiving notice to do so from the Department of Justlce (Pen. Code, § 290,
subd. (a)(2)(F)({). )4 (Reimbursement period begins October 8, 1997.)

. If the local law enforcement agency is the current place of incarceration , pre-registration

of a convicted sex offender, including the obtaining of a current photograph and
ﬁngerprlnts of the offender as well as a written. statement relaylng information as is
required by the Department of Justice. Notify the sex offender as acknowledgement of
the information contained within the pre-registration statement. (Pen Code, § 290,
subd. (e)(l)(A C).Y (Reimbursement period begins October 8, J 997 )

. Verify that the sex offender’s signed statement contains the name and address of the

offender’s employer, and the address of the offender’s place of employment if it is
different from the employer s main address. (Pen. Code,§ 290 subd. (e)(2)(A).)°
(Reimbursement period begins October 8, 1997.)

. Verify that the offender’s registration includes information related to any vehicle

regularly driven by the offender, including license number, make, model, and such
other information as may be requested by the Department of Justice. (Pen. Code,
§ 290, subd. €)2)(C).)" (Reimbursement period begins October 8, 1997.).

2 As amended by Statutes 1997, chapter 821, an urgency statuté effective October 8, 1997,
3 As added by Statutes 1998, chapter 929,

“ As added by Statutes 1997, chapter 821.

3 As added by Statutes 1997, chapter 821.

6 As added and amended by Statutes 1997, chapter 821

7 As added and amended by Statutes 1997, chapter 821.
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9. Verify that the convicted sex offender has adequate proof of residence, as determined by
the Department-of Justice; proof of residence is currently limited to a California driver’s
license, California identification card, recent rent or utility receipt, printed personalized
checks or other recent banking documents, or any other information that the registering
official believes is reliable. If the offender does not have a residence, and no reasonable
expectation of obtaining a residence in the foreseeable future, then the local law
enforcement agency shall obtain a statement to that effect from the sex offender. (Pen.

" Code, § 290, subd. (€)2)(E).)® (Reimbursement period begins January 1, 1999.)

10. Provide high-risk sex offenders a printed form from the Department of Justice regardmg
reevaluation in order to be removed from the high-risk classification.
(Pen: Code, 8 290, subd. (m)(1)(G)(ii). )9 (Reimbursement period begins
September 25, 1996.)

* 11. Maintain such photographs and statistical information concerning high-risk sex offenders
as is received quarterly from the Department of Justice. (Pen. Code, § 290,
subd. (m)(2). ) (Reimbursement period begins September 25, 1996.)

12. For sheriff’s departments in each county, municipal police departments of cities with a
population of more than 200,000, and police departments or community college
districts, to provide the necessary equipment, and staff assistance for the public to access
the sex offender information provided by the Department of Justice on CD-ROM or .
other electronic medium, and to obtain information from individuals requesting access to
the CD-ROM as required by the Department of Justice. (Pen. Code, § 290.4, subd.
(@)(4)(A).)" (Reimbursement period: September 25, 1996 through
December 31, 2003.)

13.Maintain records of those persons requesting access to the information contained within
the CD-ROM or other electronic medium for a minimum of five years, and costs of
destruction of such records at the end of such time. Additionally, a record of the means
and dates of dissemination of information regarding high-risk offenders must be
maintained for a minimum of five years, and costs of destruction at the end of such
time. (Pen. Code, § 290, subd. (o) )" (Reimbursement period begins
October 8, 1997.)

8 As added by Statutes 1998, chapters 928 and 929.

? As added by Statutes 1996, chapter 908, an urgency statute effective September 25, 1996,

1% As added by Statutes 1996, chapter 908.

! As added by Statutes 1996, chapter 908, Penal Code section 290. 4 containg a sunset provision wherein it is only
operative until January 1, 2004.

'2 As amended by Statutes 1997, chapter 821,
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Statewide Cost Estimate

Following is a breakdown of estimated total costs per fiscal year:

Fiscal Year # of Amount | # of Amount Combined

Community Claimed | City/County Claimed by | Claim Totals

College by Claims Filed | Cities/

District CCDs with the SCO | Counties

(CCD) Claims

Filed with the

SCO : o
1996-97 0 0 108 $1,184,009 | $1,184,009
1997-98 0 . 0 169 $3,400,076 | $3,400,076
1998-99 0 0 193 $3,532,179 | $3,532,179
1999-00 0 0 202 $4,675,008 | $4,675,008
2000-01 0 0 206 $5,084,985 | $5,084,985
2001-02 1 $2,097 185 $4,818,381 | $4,820,478
2002-03 (2.2%)" " n/a $2,143 /a $4,924,385 | $4,926,528
2003-04 (3.2%)" n/a $2,212 n/a $5,081,965 | $5,084,177
Subtotals $6,452 $32,700,988
Total ' $32,707,440
Statewide Cost $32,707,000
Estimate Total
(Rounded)

Because the reported costs are prior to audit and partially based on estimates, the statewide cost
estimate of $32,707,440 has been rounded to $32,707,000.

1 Implicit Price Deflator as forecast by Department of Finance.
4 g :
Ibid.
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Original List Date: 1/8/1998 Malling Information: Notice of Adopted SCE
Last Updated: 11/12/2002
List Print Date: 11/22/2002 Mailing List
Claim Number: 97-TC-15
. lssue: Sex Offenders: Disclosure by Law Enforcement Officers (Megan's Law)

TO ALL PARTIES AND INTERESTED PARTIES:

Each commission mailing list is continuously updated as requests are received to inciude or remove any party or person
on the malling list. A current mailing list is provided with commission comrespondence, and a copy of the current malling
list is avallable upon request at any time. Except as provided otherwise by commission rule, when a party or interested
party files any written material with the commission conceming a claim, It shall simultaneously serve a copy of the written
material on the partles and interested parties to the claim identified on the mailing list provided by the commission. (Cal.
Code Regs., tit. 2, § 1181.2.)

Mr. Jim Spano

State Controller's Office (B-08)
Division of Audits

300 Capitol Mall, Suite 518 Fax:  (916) 327-0832
Sacramento, CA 95814 ’ '

Tel: . (916)323-5849

Ms. Annette Chinn

Cost Recovery Systems ‘ Tel: (916) 939-7901
- 705-2 East Bidwell Street, #294
Folsom, CA 95630 Fax:" (916) 939-7801

Mr. Michael Hawey
State Controller's Office (B-08)
Division of Accounting & Reporting

3301 C Street, Suite 500 ' Fax:  (916) 3234807
. Sacramento, CA 95816 o

Tel: (918) 445-8757

Mr. Steve Kail

Califomnia State Association of Countles
1100 K Strest, Sulte 101 .
Sacramento, CA ~95814-3941 ‘ Fax:  (916) 441-5507

Tel: - (916) 327-7523

Mr. Keith B. Petersen
SixTen & Associates

5252 Balboa Ayenue, Suite 807
San Diego, CA 92117 ' " Fax: (858) 514-8645

Tel: (858) 514-8605

Ms. Jean Green — o Claimant
County of Tuolumne Tel:  (208) 535-5815
Sheriffs Department

28 N, Lower Sunset Drive ' Fax:  (209) 533-5860
Sonora, CA 95370 .

Page: 1
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Mr. Keith Gmeinder
Department of Finance (A-15)
Y15 L Street, 6th Floor
Sacramento, CA 95814 o Fax:  (916) 327.0225

Tel:  (916) 445-8913

Mr. Andy Nichols

Centration, Inc.

12150 Tributary Point Drive, Suite 140 . ‘ .
Gold River, CA 95670 Fax:  (916) 351-1020

Tel: (916) 351-1050

~Wr. LLeonard Kaye, Esaq.
Caunty of Los Angeles , Tel:

(213) 974-8564
/uditor-Controller's Office _
500 V. Temple Street, Room 603 Fax: (213)617-8106
Log Angeles, CA 90012

“WT. Allan Burdick Claimant Representative

MAXIMUS _ Tel: (916) 485-8102
4320 Aubum Blvd., Suite 2000
Sacramento, CA 95841 Fax:  (916)485-0111

Mr. Mark Cousineau

County of San Bemardino | Tel:  (909) 386-8850
Office: of the Auditor/Controller-Recorder ‘
222 \West Hospitallty Lane - . : Fax:  (909) 386-8830

San Bernardino, CA 92415-0018

ir. Steve Shields

Shields Consiilting Group, Inc. - ‘ Tl (916) 4547310
1536 36th Street ,
Sacramento, CA 95816 ‘ Fax: (916)454-7312

Mr. Paul Minney

Spector‘ Middle_ton, YOUHQ & Minney, LLP Tel: (916) 646-1400
7 Park Center Drive
Sacramento, CA 856825 Fax: (916) 646-1300

Ms. Susan (Geanacou

Department of Finance (A-15) ' Tel (0164453274
915 L Street, Suite 1190 ~
Sacramento, CA 95814 Fax:  (916) 324-4888

Ms. Connie Psaters

Youth & Adult Correctional Agency (D-27) : Tel: (916) 323-6001

1100 1th Strest, 4th Floor ‘

Sacramento, CA 95814 . . Fax:  (916)442-2637
Page: 2
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Mr, David Wellhouse
David Wellhouse & Assoclates, Inc. Tel: (916) 368-0244

9175 Kiefer Bivd, Suite 121

Sacramento, CA 95826 Fax: (916) 368-5723

Page: 3
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o P'F’I N N ) LERAY DAvIS, GOVERNOR
\Y A
ALiroan 915 L STREET B SACRAMENTD CA B 95814-37D06 B WWW.DOF.CA,. GOV

April 30, 2001

Ms. Paula Higashi

Executive Director

Commission on State Mandates
1300 | Street, Suite 950
Sacramento, CA 95814

Dear Ms. Higashi:

As requested in your letter of April 2, 2001 the Department of Finance has reviewed the test
claim submitted by the County of Tuolumne-Sheriff's Department (claimant) asking the
Commission to determine whether specified costs incurred under Chapters No. 908 and 909,
Statutes of 1996, Chapters 17, 80, 817, 818, 819, 820, 821, and 822, Statutes of 1997, and
Chapters 485, 550, 927, 928, 929, and 930, Statutes of 1998, are reimbursable state mandated
costs (Claim No. CSM-97-TC-15 "Disclosure by Law Enforcement Officers"). Due to workload
for preparing the May Revision, we request additional time to prepare our response.

As required by the Commission regulations, we are including a “Proof of Service” indicating that
the parties included on the mailing list which accompanied your April 2, 2001, letter have been
provided with copies of this letter via either United States Mail or, in the case of other state
agencies, Interagency Mail.

If you have any questions regarding this letter, please contact Todd Jerue, Principal Program
Budget Analyst at (916) 445-8913 or Jim Lombard, state mandates claims coordinator for the
Department of Finance, at (916) 445-8913.

Sincerely,
loon St
S. Calvin Smith

Program Budget Manager

Attachments

RECEIVED

MAY 0 2 2001

COMMISSION ON
STATE MANDATES
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PROOF OF SERVICE

Test Claim Name:  "Disclosure by Law Enforcement Officers"
Test Claim Number: CSM-97-TC-15

[, the undersigned, declare as follows:

| am employed in the County of Sacramento, State of California, | am 18 years of age or older
and not a party to the within entitled cause; my business address is 915 L Street, 8th Floor,
Sacramento, CA 85814.

On April 30, 2001, | served the attached recommendation of the Department of Finance in said
cause, by facsimile to the Commission on State Mandates and by placing a true copy thereof:
(1) to claimants and nonstate agencies enclosed in a sealed envelope with postage thereon fully
prepaid in the United States Mail at Sacramento, California; and (2) to state agencies in the
normal pickup location at 915 L Street, 8th Floor, for Interagency Mail Service, addressed as

follows:

A-16

Ms. Paula Higashi, Executive Director

Commission on State Mandates
1300 | Street, Suite 950
Sacramento, CA 95814
Facsimile No. 445-0278

B-29

Legislative Analyst's Office
Attention Marianne O'Malley
825 L Street, Suite 1000
Sacramento, CA 95814

Mr. Allen Burdick
DMG-MAXIMUS

4320 Auburn Blvd. Suite 2000
Sacramento, CA 95841

Ms. Marcia C. Faulkner, Manager
Reimbursable Projects

County of San Bernadino

Office of the Auditor/Controller
222 W. Hospitality Lane, 4™ Floor
San Bernadino, CA 92415-0018

Mr. Steve Keil

California State Association of Counties

1100 K Street, Suite 101
Sacramento, CA 95814-3941

B-8

State Controller's Office

Division of Accounting & Reporting
Attention: William Ashby

3301 C Street, Room 500
Sacramento, CA 95816

Ms. Jean Green, Employee Relations
Technician

County of Tuolumne-Sheriff's Department
28 N. Lower Sunset Drive

Sonora, CA 95370

Ms. Annette Chinn

Cost Recovery Systems

705-2 East Bidwell Street #294
Folsom, CA 85630

Mr. Leonard Kaye, Esq.,

County of Los Angeles
Auditor-Controller

500 W. Temple Street, Room 603
Los Angeles, CA 90012

Ms. Laurie McVay
DMG-MAXIMUS

4320 Auburn Blvd. Suite 2000
Sacramento, CA 95841
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Mr. Paul Minney

Spector, Middleton, Young & Minney, LLP
7 Park Center Drive

Sacramento, CA 95825

Mr. Andy Nichols

Vavrinek Trine Day & Co., LLLP

12150 Tributary Point Drive, Suite 150
Gold River, CA 95670

Mr. Mark Sigman, Accountant Il
Riverside Co. Sheriff's Office
4095 Lemon Street

PO Box 512

Riverside, CA 92502

Mr. Paige Vorheis, Bureau Chief
State Controlier’'s Office

Division of Accounting & Reporting
3301 C Street, Suite 500
Sacramento, CA 95816

Mr. Joseph D. Mullender, Jr.
Attorney at Law

89 Rivo Alto Canal

Long Beach, CA 90803

Ms. Connie Peters

Youth & Adult Correctional Agency
1100 11" Street, 4" Floor
Sacramento, CA 95814

Jim Spano

State Controller's Office
Division of Audits (B-8)
300 Capitol Mall, Suite 518
PO Baox 942850
Sacramento, CA 95814

Mr. David Wellhouse
Wellhouse & Associates
9175 Kiefer Blvd., Suite 121
Sacramento, CA 95826

| declare under penalty of perjury under the laws of the State of California that the foregoing is
true and correct, and that this declaration was executed on April 30, 2001 at Sacramento,

California.
P200it Tl

Mary Lato#e
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STATE OF CALIFORNIA GRAY DAVIS, Governor

COMMISSION ON STATE MANDATES
980 NINTH STREET, SUITE 300
ACRAMENTO CA 95814
HONE: (916) 323-3562
FAX: (916} 445-0278
E-mall: csminfo@csm.ca.gov

May 2, 2001

Mr. S. Calvin Smith
Program Budget Manager
Department of Finance

915 L Street

Sacramento, CA 95814-3706

And Affected State Agencies and Interested Parties (See Enclosed Mailing List)

Re:  Request for Extension
Sex Offenders: Disclosure by Law Enforcement Officers, 97-TC-15
Claimant;: County of Tuolumne
Penal Code Sections 290 and 290.4
Statutes of 1996, Chapters 908 and 909
Statutes of 1997, Chapters 17, 80, 817, 818, 819, §20, 821 and 822
Statutes of 1998, Chapters 485, 550, 927, 928, 929 and 930

Dear Mr. Smith

On April 30, 2001, the Commission on State Mandates received your letter requesting an
extension to submit comments on this test claim. The Commission hereby grants your request.
The Department of Finance’s comments are now due on June 1, 2001, and the hearing on thlS
matter is tentatively scheduled for June 28, 2001,

If you have any questions, please contact Staff Counsel, Kathy Lynch, at (916) 323-8221.
Sincerely,
T I %

PAULA HIGASHI
Executive Director

c. Mailing List
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Commission on State Mandates

SR T L T e P T B AT S S T Ty v '%‘* 5,.’. i
01/08/1998 Mailing Information Final Staff Analysis
(] L (]
Mailing List
Claim Number 97-TC-15 Claimant Claim of County of Tuolumne-Sheriff's
Department

Penal Code sections 290 and 290 .4
Subject 908/96

Issue Sex Offenders: Disclosure by Law Enforcement Officers

Mr. Ted Buckley, Legal Advisor
Long Beach Unified School District

1515 Hughes Way Room 235 Tel:  (562) 597-8251
Long Beach CA 90810-1839 FAX: (562)997-8092

Mr, Allan Burdick,
DMG-MAXIMUS

4320 Auburn Blvd.  Suite 2000 Tel: (916) 485-8102
Sacramento CA 95841 FAX: (916) 485-0111

Ms. Annette Chinn,
Cost Recovery Systems

705-2 East Bidwell Street  #294 Tel: (916) 939-7901
Folsom CA 95630 FAX: (916) 939-7801

Ms, Jean Green, Employee Relations Technician
"County of Tuoloumne-Sheriff's Department

28 N. Lower Sunset Drive Tel: (209) 535-5815
Sonora CA 95370 FAX: (209) 533-3860

Mr, Leonard Kaye, Esq.,

County of Los Angeles

Auditor-Controller's Office

500 W. Temple Street, Room 603 Tel: (213) 974-8564
Laos Angeles CA 90012 FAX: (213) 617-8106
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Claim Number 97-TC-15 - : Claimant Claim of County of Tuolumne-Sheriff's

Department
Penal Code sections 290 and 290.4
Subject 908/96
Issue Sex Offenders: Disclosure by Law Enforcement Officers

Mr. Steve Keil,
California State Association of Counties

1100 K Street  Suite 101 Tel: (916)327-7523
Sacramento CA 95814-3941 . FAX: -(916) 441-5507

Mr. John Logger, Reimbursable Projects Manager
Auditor-Controller's Office

222 West Hospitality Lane Tel:  (909) 386-8850
San Bernardino CA 92415-0018 . FAX: (909)386-8830
Mr. James Lombard, Principal Analyst (A-15)

Department of Finance

915 L Street Tel:* (916) 445-8913
Sacramento CA 95814 FAX: (916) 327-0225
Interested Party

N Ms, Laurie McVay,
DMG-MAXIMUS

4320 Auburn Blvd. Suite 2000 Tel: (916) 485-8102
Sacramento CA 95841 FAX: (916)485-0111

Mr. Paul Minney,
Spector, Middleton, Young & Minney, LLP

7 Park Center Drive Tel: (916) 646-1400
Sacramento Ca 95825 FAX: (916) 646-1300

Mr. Andy Nichols, Senior Manager
Centration, Inc.

12150 Tributary Point Drive, Suite 150 Tel:  (916)351-1050
Gold River CA 95670 . FAX: (916)351-1020

Interested Person
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Claim Number 97-TC-15 Claimant Claim of County of Tuolumne-Sheriff's

Department
1 Penal Code sections 290 and 290.4
Subject 908/96
Issue Sex Offenders: Disclosure by Law Enforcement Officers

Ms. Connie Peters  (D-27),
Youth & Adult Correctional Agency

1100 11th Street  4th Floor ‘ Tel:  (916) 323-6001
“Sacramento CA 95814 FAX: (916) 442-2637

Mr, Mark Sigman, Accountant II
Riverside Co. Sheriff's Office

4095 Lemon Street P O Box 512 Tel: (909) 955-2709
Riverside Ca 92502 FAX: (509) 955-2428

Interested Person

Jim Spano,

State Controller's Office

Division of Audits (B-8)

300 Capitol Mall, Suite 518 P.O. Box 942850 Tel:  (916) 323-5849
Sacramento CA 95814 FAX: (916) 324-7223

Mr. Paige Vorhies, Bureau Chief (B-8)

State Controller's Office

Division of Accounting & Reporting

3301 C Street  Suite 500 ‘ Tel: (916) 445-8756
Sacramento CA 95816 FAX: (916) 323-4807

Interested Party

Mr. David Wellhouse,
Wellhouse & Associates

9175 Kiefer Blvd  Suite 121 Tel: (916) 368-9244
Sacramento CA 95826 FAX: (916) 368-5723
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. BTATE BF CALIFORNIA GRAY DAVIS, Govarnor

COMMISSION ON STATE MANDATES
980 NINTH STREET, SUITE 300
SACRAMENTO, CA 85814
: ONE: (916) 323-3562
..1X: (916) 445-0278
E-mall: csminfo @ csm.ca.gov

May 24, 2001

- Mr. S. Calvin Smith
Program Budget Manager
Department of Finance
915 L Street
Sacramento, CA 95814-3706

And Affected State Agencies and Interested Parties (See Enclosed Mailing List)

Re:  Request for Extension
Sex Offenders: Disclosure by Law Enforcement Officers, 97-TC-15
Claimant: County of Tuolumne
Penal Code Sections 290 and 290.4
Statutes of 1996, Chapters 908 and 909
Statutes of 1997, Chapters 17, 80, 817, 818, 819, 820 821 and 822
Statutes of 1998, Chapters 485, 550, 927 928, 929 and 930

Dear Mr. Smith,

On May 22, 2001, the Commission on State Mandates received your letter requesting a second
extension in which to submit comments on this test claim. The Commission hereby grants your
request. The Department of Finance’s comments are now due on July 2, 2001, and the hearing
on this matter is tentatively scheduled for July 26, 2001.

If you have any questions, please contact Staff Counsel, Kathy Lynch, at (916) 323-8221.
Smcerely, ¢ '

PAULA HIGASHI
Execiutive Director

c. Mailing List
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Commzsszon on State Mandates 3

List Date:.  01/08/1998 Mallmg Informatlon Fmal Staff Analysxs

Claim Number

Subject

Issue

Mailing List

97-TC-15 Claimant Claim of County of Tuolumne-Sheriff's
Department

Penal Code sections 290 and 260.4
908/96

Sex Offenders: Disclosure by Law Enforcement Officers

Mr, Ted Buckley, Legal Advisor
Long Beach Unified Schoo! District

1515 Hughes Way Room 235
Long Beach CA 90810-183%

Tel: (562)997-8251
FAX: (562)997-8092

Mr, Allan Burdick,
DMG-MAXIMUS

4320 Auburn Blvd.  Suite 2000
Sacramento CA 95841

Tel: (916)485-8102
FAX: (916)485-0111

Ms., Annette Chinn,v
Cost Recovery Systems

705-2 Bast Bidwell Street  #294
Folsom CA 95630

Tel: (916)939-7901
FAX: (916) 939-7801

i 28 N. Lower Sunset Drive
Sonora CA 95370

Ms, Jean Green, Employee Relations Technician
County of Tuoloumne-Sherlff's Department

Tel: (209) 535-5815
FAX: (209) 533-5860

Mr, Leonard Kaye, Esq.,

County of Los Angeles
Auditor-Controller's Office

500 W. Temple Street, Room 603
Los Angeles CA 50012

Tel:. (213) 974-8564
FAX: (213)617-8106
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Claim Rumber S 97-TC-15 - Claimant © ~ Claim of County of Tuolumne-SHérifﬂs

Department
Penal Code sections 290 and 290.4
Subject 908/96 ' '
Issue - Sex Offenders: Disclosure by Law Enforcement Officers

—
Mr. Steve Kell,
California State Association of Counties

1100 X Street  Suite 101 Tel: (916)327-7523
Sacramento CA 95814-3541 FAX: (916) 441-5507

Mr. John Logger, Reimbursable Projects Manager
Auditor-Controlier's Office '

222 West Hospitality Lane Tel: (909) 386-8850
San Bernardino CA 9241 5-0018 FAX: (909)386-8830
Mr. Jemes Lombard, Principal Analyst - (A-15)

.Department of Finance

915 L Street . Tel: (916) 445-8913
Sacramento CA 95814 FAX: (916) 327-0225
Interested Party

Ms, Laurie McVay,
DMG-MAXIMUS

4320 Auburn Blvd.,  Suite 2000 ' Tel: (916)4R5-8102
Sacramento CA 95841 © FAX: (916) 485-0111

Mr. Paul Minney,
Spector, Middleton, Young & Minney, LLP

7 Park Center Drive Tel: (916) 646-1400
Sacramenta Ca 95825 F4X: (916) 646-1300

Mr. Andy Nichols, Senior Manager
Centration, Inec.

12150 Tributary Point Drive, Suite 150 Tel: (916)351-1050
Gold River CA 95670 FAX: (816) 351-1020

Interested Person
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' Glaim-Number 97-TC-15 Claimant Claim of County of Tuolumne-Sheriff's.

Department
| Penal Code sections 290 and 290.4
ubject 908/96
Issue Sex Offenders: Disclosure by Law Enforcement Officers

Ms. Connie Peters  (D-27),
Youth & Adult Correctional Agency

1100 1 1th Street  4th Fioor Tel:  (516)323-6001
Sacramento- CA 55814 FAX: (916)442-2637

Mr. Mark Sigman, Accountant II
Riverside Co. Sheriff's Office

4095 Lemon Street P O Box 512 Tel:  (909) 955-2709
Riverside Ca 52502 FAX: (909) 955-2428

Interested Person

Jim Spanao,

State Controller's Office

Division of Audits (B-8) .
300 Capito! Mall, Suite 518 P.O. Box 942850 Tel: (516)323-5849
Sacramento CA 95814 FAX: (916)324-7223

Mr. Paige Vorhies, Bureau Chief (B-8)
State Controller's Office
Division of Accounting & Reporting

3301 C Street  Suite 500 - Tel: (916)445-8756
Sacramento CA 95816 : FA4X: (916) 3234807
Interested Party

Mr. David Wellhouse,
Wellhouse & Associates

: 9175 Kiefer Blvd  Suite 121 Tel: (916)368-9244
Sacramento CA 95826 FAX: (916) 368-5723
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